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FCC Form 301 -- Application for Authority to Construct a New 
Broadcast Station or Make Changes in an Existing 
Broadcast Station 2 


Amendment to Application, Received May 20,.1958 
Standard Broadcast Engineering Data 
Request for Waiver 


Petition to Consolidate Applications and for Other Relief, Filed on 
Behalf of Sayger Broadcasting Co., Received April 14, 1959 


Commission Order Denying Sayger Broadcasting Co., Request for 
Consolidation of Applications for Hearing, Released May 29, 
1959 -- 72641 -- FCC 59-476 vee 

Commission Order Setting Date to File Proposed Findings and 
Replies Thereto, Released March 22, 1961;-- FCC 61M%474 -- 
2211 «8 fe GE A ee age a8 


Excerpts from Proposed Findings of Fact and Conclusions of Law of 
H,E, Sayger, Broadcasting Co., Received May 29, 1961 


Initial Decision of Hearing Examiner Charles J. Frederick, 
Released June 29, 1961 


Excerpts from Exceptions to Initéal Decision, Filed on Behalf of 
Sayger Broadcasting Co., Received July 31, 1961 


Commissions’ Decision, Released February 27, 1962 


Appendix -- Rulings on Exceptions to the Initial Decision 


Record 


kee 


FCC Form 301 “J vA of Form Approved 
May 1 f, y/ / . Budget Bureau No. 52-R014.13 : 

eon Name and post office address of applicant (See Instruction D) 
Sect, LATED STATES OF AMERICA 


| 
FEDERAL COMMUNICATIONS COMMISSION Herman E. Sayge r d/b/a 


APPLICATION FOR AUTHORITY TO CONSTRUCT A NEW BROADCAST 2 Bead Galati ae 
STATION OR MAKE CHANGES IN AN EXISTING BROADCAST STATION Sayger 5 me deasting Company 
70 S. Washington St. 


| 
INSTRUCTIONS Tiffin, Ohio i 


A. This form ia to be used in applying for authority to conatruct a new 


AM (etenderd), commercial FM (frequency modulation), of televiaion Send notices and communications to the follpwing-named person at 
broadcast station, or to make changes in existing broadcast atations. the post office address indicated if different than above 
T 


This form conaiata of this part, Section I, and the following sectiona: He rman E. Sayge Yr, above add ress 
! 
Wollenberg i& Kenehan 


|_Power in Idlowatts | Minimum bourse 


Section Il, Financial Qualifications of Broadcast Applicant r operation daily 


1250ke 


Section Il, Legal Qualifications of Broadcast Applicant 


Section 1V, Statement of Program Service of Broa/-nat Applicant 


Section V~A, Standard Broadcast Engineering Data Hours or operation 
Unlimited 
Daytime only x (Specify Stations) 


Limited None 


Section V-B, FM Broadcast Engineering Data 
Section V-C, Televiaion Broadcast Engineering Data 


Sectien ¥-G, Antenna and Site Information 
Type of station (as Standard, FM, Television) 


B. Prepare three copies of this form and all exhibits. Swear to one copy Standard 


of Section I. Prepare two additional copies (a total of five) of Section 
V-G and associated exbibits. File all the above with Federal Communi- Station location 


cations Commiasion, Washington 25, D. C. City State 
C. Number exhibits serially in the apace provided in the body of the Tiffin Ohio 


form and liat each exhibit in the apace provided on page 2 of this xe If authority to make changes in an existing station is 
Section. Show date of preparation of each exhibit, antenna pattern, and requested 
map, and show date when each photograph waa taken. (a) Present facilities 


Frequency Call [Channel | Power in kilowatts 
D. The name of the applicant stated in Section I hereof shall be the No. Day p 
exact corporate name, if = corporation; if a partnarahip, the names of all i i 
partners and the name under which the partnership doea business; if an NOT |APP ICABLE 


unincorporated asaociation, the name of an executive officer, hia office; hours of operation 
and the name of the association. In other Sectiona of the form the name [ivy imited 
need be only sufficient for identification of the applicant. 
Daytime only 
£. Information called for by thia application which ia already on file Limited NOT 
with the Commiaaion (except that called for in Section V-G) need not be 
refiled in thia application provided (1) the information is now on file in Station location 


another application or FCC Form filed by or on behalf of this applicant; | Cty State 
(2) the information is identified fully by reference to the file number (if NOT APPLICAELE 
any, the FCC form number, and the filing date of the application or other ; 
form containing the information and the page of paragraph referred to, 
and (3) after making the reference, the applicant alates: ‘'No change plete Section I and any other sectiona neceasary fo show all substantial 
since date of filing."" Any auch reference will be considered to incor changes in information filed with the Commiasion jin prior applications or 
porate into this application all information, confidential or otherwise, reports. In the spaces below check Sections sub: rf itted herewith and an to 
contained in the application or other form referred to. The incorporated Sections not submitted herewith refer to the prior application or report con- 
application or other form will thereafter, in ite entirety, be open to the | taining the requested information in accordance with Inatruction E. (Ifcon 
public. templated expenditures aro leas than $5,000, complete paragraph 1 of 
Section II] only. Section IV in not required for applicatione for minor 
F. Thie application must be executed by applicant, if an individual; by [Changes not involving change in power, change in frequency, change in 
hours of operation, or moving from city to city.) | 


7 
(©) If this application ia for changes in an existing authorization, com- 


@ partner of applicant, if a partnership; by an officer of applicant, ifa 
corporation or aasociation; or by attorney of applicant only under con- Section No» Paras No» Reference (File Hi Form No. and Date) 
ditions shown in Section 1.303, Rules Relating to Practice and Pro- if 
cedure, in which event aatiefactory evideace of disability of appli- Co) section 11 
cant or Sia absence from the Continental United States and authority (J section I 
oe ef attorney to act must be submitted with application. Cosection Vv 


"g! Before filling out thie application, the applicant should familiarize Co section v | 
. with the Communications Act of 1934, as amended, Parts 1, 2,3 [lave there been any substantial changes Yes(7]) » (J 
and 17 of the Commission’n Rules and Regulations and the Standards of | 1" the information incorporated in this | 
Good Engineering Practice. application by reference in this paragraph?| 
HE SURE ALL NECESSARY INFORMATION IS FURNISHED ND ALL PARAGRAPH ““enting neptivation, atate name ef tier applicant ants 
ARE FULLY ANSWERED. IF ANY PORTIONS OF THE APPLICATION ARE NOT AP- | Torben of other application. 
PLICABLE, SPECIFICALLY SO STATE. DEFECTIVE OR INCOVPLETE APPLE 


CATIONS MAY BE RETURNED WITHOUT CONSIDERATION. NOT APPLICAB LE 


ar] 


| BEST COPY AVAILABLE 


from the original bound volume 


2 
w 


[2] 
FOC Form 301 Section I, Page 2 


The applicant hereby waives any claim to the use of any particular frequency or of the ether as against the regulatory power of the 
United States because of the previous use of the same, whether by license or otherwise, and requests an authorization in accordance 
with this application. (See Section 304 of the Commmications Act of 1934). 


The applicant represents that this application 1s not filed for the purpose of impeding, obstructing, or delaying determination on 
any other application with-which it may be in conflict. 


All the statements made in the application and attached exhibits are considered material representations, and all the exhibits are 
a material part hereof and are incorporated herein as if set out in full in the application. 


The applicant, or the undersigned on the applicant's behalf, states that he has endeavored to supply full and correct information 
as to all matters which are relevant to this application and that he has done so as to all matters within his own knowledge. 


Tee 4 
a ae na HERMAN E, SAYGER d/b/a 


Sayger Broadcasting. Co 


pated this. Dec 


By DY ea 27 ae 


Subscribed and sworn to as 
; before me this 2. day of CG 7 ’ 57. 


(SEAL) 
(Notary public's seal mst be affixed where the 
law of jurisdiction requires, otherwise state 
Uist law does not require seal.) 


KENNETH F, WARD, Notary Public 


My Commission Expire: 958. 
MY COMMISSION EXPLPES cme me nese > pxiatapained ever mctaneneeen 


If applicant is represented by legal Enginee re ga. ounsels 

or engineering camael, state rane Carl Smith, 4900 Euclid Haley, Wollenberg &Kenchan 
DO: 9 ce TANS 

EXHIBITS furnished as required by this form: eveland, Ohio DeSales St W,_Wasnge 


Name of officer or employee (1) by whom or (2) under Official titleP) C, 


whose direction exhibit was prepared (show which) 


Section and Para. 
No. of Form 


Exhibit No. 


ds I, 19 H. E. Sayger (1) Applicant 
2 Ill, 2(a) H. E, Sayger (1) Applicant 
3 Ill, 2(b) H. E. Sayger (1) Applicant 
4 il, 4 H. E. Sayger (1) Applicant 
5 Iv, 2(b) H. E. Sayger (1) Applicant 
6 Iv, 7 H. E. Sayger (1) Applicant 
7 Iv, 10 H. E. Sayger (1) Applicant 
8 Iv, 12 H. E. Sayger (1) Applicant 
9 V-A, V-G Carl Smith (2) Consulting 
Engineer 


BEST CO! 


from the oric 


Broadcast Ap) ation FEDERAL COMMUNICATIONS COMMISSION Section V-A 
Nemwe of applicant r 

STANDARD BROADCAST ‘ ' 

: 

| 

I 


ENGINEERING DATA H.E. Sayger 


1, Purpose of authorization applied for: (Indicate by check mark) 
(If application is for s sew station or for any of the changes numbered B through P, complete all paragraphs of this for; if change G is of a 
character which will change coverage or increase the overall height of the antenna atructure wore than 20 feet, answer all paragraphs, otherwise 
complete only paragraphs 2 and 10 and the appropriate other paragraphs; for changes H through M, complete only paragraph! 2 and the appropriate 

other paragraphs; for change N complete only paragraphs 2 and 5.) | 


A. i) construct a new station H. (CJchange frequency control equipsent 
B. [_]Change power 1. C]change tubes in last radio stage i 


c. (_Jchange transaitter location J. (Change system of modulation 

p. CJ change frequency x. [_]change transmitter | 

&. AA) Approval of site and antenna L. (Install auxiliary or alternate main | 

P. (__] Special Service Authorization transeitter \ 
| 
| 
| 
| 
i 


G. [\onange in antenna syatem (including addition of FM and wu. (CJother changes (specify) 
TV antennas) N. (_}Change studio location 


If this application is not for a new station, summarize briefly the nature of the changes proposed, 


2. Facilities requested 10. Antenna system, including ground or counterboise 


Frequency ]noure Of operation Power in kilowatts Non-Directional antenna: Directional Adtenni 
Night Day \ 


eo Day only (DAtD) 
1250 ke Daytime Lkw [wO me Night ooly (HAN) 


| 
3. Station location _ Same constantis and power day 
State City or tow and night (DA-1) 
Different constants or power > 
Ohio Tiffin day and night (DA-2) ad 
; (if adirectional antenna 19 proposed subeit complete puginesring date, Sdow clearly 
4. Transeitter location qa Airectional operation im for day or night or bjth. If day and aight patterns 


state ‘County are different give full information on each pattern, This informetion is in addition 
to the information io Paragraph 10 apd 1s submitted 4 Exhibit No. 
and signed by the engineer who designed the antenne/ayatem. ) 

\ 


Ohio Seneca | 
City or town Btreet Address (or other identification) pe i — a Tpesent a feat of complete radiator 
State Hwy. above base! insulator, or above base 1f 


rounded, | 
Tiffin 1.9 mi. South of Tiffin Guyed, uniform 0. 1sNo. 2aNo. 3= 


O 
S. Main studio location Overall beight in feet above ground. 


~"T County ae (Without obstruction lighting) 


“= = 

oO. t3 . 2=No, 3= level, (Without obstruction lighting) 
Seneca Ne ‘ No. 3s | 

Btreet end pusber, if know No, 4= 201" _ 4 towers each 946! 


‘Overall height in feet above cround, (With 
obstruction lighting) 


29 Court Street 


4 towers each 203. Tibverallacient in test store wan oon 


City or town level. (Wilth obstruction lighting) 


Tr antenna ie either top loaded or sec- i 
tionalized, describe fully as Exbibit: 


7 4 towers each 


Does not appl 948.7! 
Excitation Serie! x! Shunt (_} 


it SEARLS SEY B Goographic coordinates to nearest second. =, 
Por direction antenna give coordinates of center of array. 
Por single vertical radiator give tower location, | 
Worth latitude ~ Yweat longitude 
° ' | ° ‘ ° 


(if the above tranmmitter has oot been accepted for licensing by the F.C.C., at 41 04 : 17 | 83 ® 10 - 54 


tach as Exhibit Mo. a complete showing of tranmitter details, Tf not fully described above, give further details abd dimensions including any 
ghowing abould include echmetic diagram and full details of frequency control. If] other antennas mounted on tover and associated isolation circuite as Exhibit 


changes are to be made in licensed tranmmitter {nclute echematic dingrem and f! ° | 
full details of change. ™Doe s not appiy* figures abould not) include obstruction lighting.) 
V 


Does not apply = i 
Submit as Exhibit No. a plat of the tranmitter site showing boundary 
lines, and roads, railroads, or other obstructions: and also layout of the ground 
rpoise, Show number and dimensions of ground radials or 1f a counter- 
8. Modulation monitor ‘used, show height end dimensions, 4 


11, Attach as Rxhibit No. asufficient oumber of serial photogrephi 
RCA taken in Clear weather at approoriate altitude: ‘angles to pereit identif ic 
tion of all atructures in the vicinity. Th raphe gust be marked 90 as to 
abow compass directions, exact boundary 1 1n: of the proposed site, and loca 
Frequency sonitor tions of the p: 1000 m¥/m contour for both/day and night operation. Photo~ 
erephe taken in eight different directions fre an elevated posi tico on the 
make ground #11] be acceptable in Ie0 of the serial photographs if the data referred 


RCA to cen be clearly abowa, | 


>Y AVAILABLE 


jinal bound volume 


[4] 


Form Approved 
1 Budget Bureau No. 52-R014.13 


UNITED STATES OF AMERICA 


FEDERAL COMMUNICATIONS COMMISSION 


PLICATION FOR AUTHORITY TO CONSTRUCT A NEW BROADCAST 
ATION OR MAKE CHANGES IN AN EXISTING BROADCAST STATION 


INSTRUCTIONS 


in form is to be used in applying for authority to construct a new 
andard), commercial FM (frequency modulation), or television 
ast station, or to make changes in existing broadcast mations. 
orth conaiata of this part, Section I, and the following sections: 


wil, Legal Qualifications of Broadcast Applicant 


on Ill, Financial Qualifications of Broadcast Applicant 
on IV, Statement of Program Service of Bron/’cast Applicant 
on VeA, Standard Broadcast Engineering Data 
ion V-B, FM Broadcast Engineering Data 
Sec ton V-C, Television Broadcast Engineering Data 
Section V-G, Antenna and Site Information 


B. Prepare three copies o: this form and all exhibits, Swear to one copy 
of Section I. Prepare two 4ditional copies (a total of five) of Section 
V-G and associated exhibits. File all the above with Federal Communi- 
cations Commiasion, Washington 25, D. C. 


C. Number exhibits serially in} the space provided in the body of the 
form and list each exhibit in the space provided on page 2 of this 
Section. Show date of preparation of each exhibit, antenna pattern, and 
map, and show date when each photograph wan taken. 


D. The name of the applicant stated in Section I hereof shall be the 
exact corporate name, if a corporation; if @ partnership, the names of all 
partners and the name under which the partnership does business; if an 

name of an executive officer, his office; 


In other Sections of the form the name 


unincorporated aanociation, the 
and the name of the association, 
need be only sufficient for identification of the applicant. 


E. Information called for by this application which is already on file 
with the Commianion (except that called for in Section V -G) need not be 
refiled in this application provided (1) the information 1s now on file in 
another application of FCC Form filed by or on behalf of this applicant; 
(2) the information is identified fully by reference to the file number (if 
any, the FCC form number, ‘and the filing date of the application or other 
form containing the information and the page of paragraph referred to, 
and (3) after making the reference, the applicant states: ‘*No change 
mince date of filing.’” Any such reference will be considered to incor 
porate into this application all information, confidential or otherwise, 
contained in the application or other form referred to, The incorporated 
application or other form will thereaftor, in its entirety, be open to the 
public. 

\ 

F. Thia application muat be executed by applicant, if an individual, by 
& partner of applicant, if a partnership; by an officer of applicant, if a 
corporation or ansociation; or by attorney of applicant only under con- 
ditions shown in Section 1.303, Rules Relating to Practice and Pro- 
cedure, in which event satinfactory evidence of dinability of appli 
cant or hia absence from the Continental United States and authority 
of attorney to act muat be mubmitted with application. 


G. Before filling out this application, the applicant should famliarize 
himself with the Communications Act of 1934, as amended, Parts 1, 2, 3 
and, 17 of the Commission's Rules and Regulationa and the Standards of 

|. :*Godd Engineering Practics. 


H. BE SURE ALL NECESSARY INFORMATION IS FURNISHED AND ALL PARAGRAPHS 


“ARE FULLY ANSWERED. IF ANY PORTIONS OF THE APPLICATION ARE NOT AP- 
., PLICABLE, SPECIFICALLY SO STATE. DEFECTIVE OR INCOMPLETE APPLE 
* CATIONS MAY BE RETURNED WITHOUT CONSIDERATION. 


AMENDMENT, 


Name and post office address of applicant (See Instruction D) 


Herman E, Sayger 
d/b/a Sayger Broadcasting Company 
70 South Washington Str 
Tiffin, Ohio ag 
Pak 
An 


Send notices and commun icnt.tons bo fo: 
the post office address ipdicate fas ferent 
ft. ~ Le 


1. Requested facilities 


Mintrum bourse 
operation daily 


Channel 
No. 


Frequency 


eal Hours of operation | 
Unlimited Other 


(Specify) 


Sharing with 
Daytime only (Specify Stations) 


Limited 


rtype of Station (as Standard, "FM, Television, 


Station location 
City 


If authority to make changes in an existing, station 15 
me requested 
y (a) Present facilities 


Call Channel 
No. 


Minimum bour 
poration daily 


Frequency Power in kilowatts 


hours of operation 


Sharing, with 
(Specify Stations) 


State 


Other 
(speed fy) 


é Station location 
City 


(0) If thin application is for changen in an exiating authorization, com 
plete Section I and any other sections necessary to show all substantial 
Changes in information filed with the Commission in prior applicationa or 
In the spaces below check Sections submitted herewith and aa to 
Sections not submitted herewith refer to the prior application of report con- 
taining the requosted information in accordance with Instruction E. (Ifocon- 
templated expenditures are lows than $5,000, complete paragraph 1 of 
Section II] only. Section [V in not required for applications for minor 
changes not involving change in power, change in frequency, change in 


reports. 


hours of operation, of moving from city to city.) 


Section Noe 


(COsection 11 
Co section 11 
Co section Iv 
Cosection v 


Have there been any substantial changes 
in the information incorporated in this 
application by reference in this paragraph? 


Para. Now Reference (Kile or Form Noe and Date) 


yes(T) | 


3. If this application is contingent on the grant of another 
pending application, state nam of other applicant and file 
number of other application. 


BEST CO 


from the ori 


AMENDMENT [5] | 
| Section I, Page 2 


The applicant hereby waives any claim to the use of any particular frequency or of the ether as against the regulatory power of the 
United States because of the previous use of the same, whether by license or otherwise, and requests an authorization in accordance 
with this application. (See Section 304 of the Commnications Act of 1934). 


' 
The applicant represents that this spplication is not filed for the purpose of impeding, obstructing, or selaying determination on 
any other application with-which it may be in conflict. 


All the statements made in the application and attached exhibits are considered material representations, and all the exhibits are 
amterial part hereof and are incorporated herein as if set out in full in the application. i 


The applicant, or the undersigned on the applicant's behalf, states that he has endeavored to supply full and correct information 
as to all matters which are relevant to this application and that he has done so as to all matters within his own knowledge. 


Herman E. Sayger, d/b/a 


(Notary public's seal must be affixed where the | 
lew of jurisdiction requires, otherwise state KENNETH F. WARD, Notary Public 
that law does not require seal.) wy ission expires ......-Mly.Commission..Expises. May 38) 4958;n-—— annem 


If applicant is represented by legal 
or engineering counsel, state nam 


Section and Para. Name of officer or eaployee (1) by whom or (2) under Official title 


No. of Form whose direction exhibit was prepared (show which) | 


H. E, Sayger (1) 


H. E. Sayger (1) 


Carl E. Smith (1) Cobsulting 
Engineer 
t 


Waivet Request H. E. Sayger (1) Applicant 


PY AVAILABLE 


g nal bound volume 


Broadcast Application 
Meme of applicant 


STANDARD BROADCAST 
ERIN T, 
aitiaraiianle H.E. Sayger 


1. Purpose of authorization applied for: 
(If application is for a pew station 
character which w; } change coverage or increase the 
complete only paragraphs 2 and 10 and the appropriate other parag) 
other paregrepts; for change N complete only paragraphs 2 and 5.) 


(indicate by check mark) 
or for any of the changes nusbered 
overall] height of 
raphs; 


A. (Boonstruct « pew station 
8 [_JChange power 
Change transaitter location 

D, {Change frequency 
zg Approval of site and antenna 
P. (}Spectal Service Authorization 
«. Here in antenna system (including addition of Pw and 

TV antennas) 
If this application is not for 4 new atation, summrize briefly tue nat 


2, Pacilities requested 


PEDERAL COMMUNICATIONS COMMISSION 


B through F, complete all paragraphs of this form: if change G is of a 
the antenna structure sore than 20 feet, answer all paragraphs, otherwise 
for changes H through M, complete only parmgraph 2 and the appropriate 


Change frequency co trol equipment 

L Change tubes in last radio stage 

J. (_)Change system of modulation 

kK. (_]change transaitter 

tL, [J] Install auxiliary or alternate main 
tranamitter 

uw. (Jother changes (specify) 

N. [_]Change studio location 


ure of the changes proposed. 


10. Antenna aystem, includiegegPound or counterpoise 


Power in Rilowetts 
Night Day 


0.5 1.0 


Preqescy Hours of operation 


1250 ke 


3. Station location 
‘State 


nlimited 


City or town 


Ohio Tiffin 


4. Transsitter location 


State ‘County, 


Ohio 


City or town 


Tiffin 


_| Seneca 
Street Address (or other identification) 


State Highway 19 
1 : 


5. Main studio location 
State 


‘County 


Ohio _| Seneca 


City or tom Street aod ouster, if know 


Tiffin 29 Court Street 


6. Resote control point location 
‘State City or town 


Does not apply 


Street Address (OF other identification) 


Type No. fated Power 


RCA BTA-1M 1 kw 


(If the above transmitter has not bean accepted for licensing by the #.C.C., at- 


tach as Exhibit mo. = complete showing of tranmitter details. 
Showing sbould include echemetic diagram and full details of frequency control. If) 
changes are to be sede in licensed tranmitter include schematic diagram and give 
full details of change.) 


Does not apply 


8. Modulation sonitor 


Type No. 


BW-1l1A 


=4 


Won-Directional Antenna: =f “Directional Antenna: 


98 LARA 


nigh Th-n) 


tyC) = sieht (1) 


Same constants and power day 
and night {DA-1) 


Different constants or power 
day and night (DA=2) b-4) 

(1f a directional antenna 1s proposed submit complete eagineering data. Show clearly 

whether directioaal operation is for day or night or both. If day and aight patterns 

are different give full information on each pattern, This information is in edition 

to the information in Paragraph 10 and is sutmitted es Exhibit Mo. 

and signed by the engineer who designed the antenms systes. ) 


Type radiator Weight io feet of complete radiator 
above base insulator, or above base if 
Guyed, uniform 
cross-section 


Overall height in feet above 
(Without obstruction lighting) 


6 towers each 


196! 


(Overall beigbt in feet above ean sea 
level. (Without obetruction lighting) 


6 towers each 
201' 


6 towers each 


946! 


‘eight in feet above eean seu 
(With obstruction lighting) 


= - — 
Overall beight in feet above ground. (With 
obstruction lighting) 


6 towers each 
203.7" 


Tf antenne is either top loeded or sec- 
tionalized, describe fully as KABibit 
Ln 


_{ leve 


6 towers each 
948.7! 


Excitation Series SS 


Does not apply 


Geographic coordinates to nearest second, 

Por direction antenna give coordinates of center of array. 
Por single vertical radiator give tover location. 

North latitude ae West longitude 


48. 04° 17° 83 


If not fully described above, give further details and dimensions including any 
other antennas mounted on tower and asecciated isolation circuits as Exhibit 


™ Does not apppytiare abould not include obstruction lighting. ) 


Buteit as finibithor 3 @ plat of the tranmitter site showing boundary 
lines, and roads, railroads, or other sbatructions; apd also layout of the ground 
aysten or counterpoise. Show number and pepansions of ground radials or if s counter- 
poise te used, show height and disensiqus. 


11. Attach es Rxhibit No. =3 asufficient number of serial photographs 
taken in clear weather af appropriate altitudes and angles to pervit identifica- 
tion of all structures in the vicinity, Tee pbo wust be marked 80 as to 
show compass directions, exact boundary lines of tbe proposed aite, and loca- 
tions of the proposed 1000 mv/a contour for both day and night operation. Photo- 

taken in eight differest directions froe an elevated posi tion on the 
round W111 be acceptable in Lieu of the aerial photographs if the dete referred 
to can be clearly bows. 


a 


BEST Copy AVAILABLE 


fr igi 
‘om the original bound voly, 
ae = 


7 


[ 206] 
[ Received FCC May 20, 1958] 


REQUEST FOR WAIVER 
The applicant requests a waiver of Section 3.28(c) of the Rules as 


the station will provide the first daytime and nighttime proadcast 
facility to Tiffin, Ohio. 


[ 250] 
[ Received FCC April 14, 1959] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In the matter of applications of 


Milton Maltz and Robert Wright, d/b as ) Docket No. 12751 
Malrite Broadcasting Company ) File Nol BP-11448 
For 1600 kc, 500 watts, daytime only, DA | 

Tiffin, Ohio 

William E. Benns, Jr. & Barbara Benns, 

d/b as Tiffin Broadcasting Company 

For 1240 kc, 100 watts, unlimited 

Tiffin, Ohio 

Herman E. Sayger, d/b as Sayger 

Broadcasting Company 

For 1250 kc, 1 kw Day, 500 watts N, DA-2, Unl. 


| 
File No; BP-11392 


File No. BP-11673 


Allen County Broadcasting Company 
For 1240 kc, 250 watts, unlimited, Lima, Ohio 
Milton Maltz and Robert G. Wright, d/b as 
Malrite Broadcasting Company 
For 1240 kc. 100 watts, unlimited, Norwalk, Ohio 
WBVP, Inc. (Station WBVP) 
For 1230 kc. 1 kw Day, 250 watts, N, Unl. 
Beaver Falls, Pennsylvania ) 
Mahoning Valley Broadcasting Corp. (Station WBBW) _ 
For 1240 kc. 1 kw Day, 250 watts N, Unl. ) File No. BP-12474 
Youngstown, Ohio 
Norwalk Broadcasting, Inc. File No. BP-12741 
For 1240 kc, 100 watts, Unlimited | 
Norwalk, Ohio | 

| 


File No, BP-11708 
File No. BP-12316 


) 

) 

) 

) 

) 

) 

) 

) 

) | 
Tiffin, Ohio | 

) 

) 

) 

) 

) 

) 

) 


File No. BP-12443 


PETITION TO CONSOLIDATE APPLICATIONS 
AND FOR OTHER RELIEF 


Herman E. Sayger, d/b as Sayger Broadcasting Company, by his 


attorneys, petitions the Commission to consolidate for hearing 
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the applications described above. As alternative relief, Sayger petitions 
for leave to intervene in the hearing in Docket No. 12751. In any event 
Sayger requests that the hearing in Docket No. 12751 be stayed pending 
action on the request set out herein. 

In view of the requirements of Section 1.11 of the Commission's 
Rules, the original and fourteen copies of this document are tendered 
as a petition to consolidate, and another original and fourteen copies 
are tendered as a petition to intervene, and a third original plus 
fourteen copies are tendered as a request for stay. 

In support hereof it is shown as follows: 

I. CONSOLIDATION 

1. The application of Milton Maltz and Robert Wright d/b as 
Malrite Broadcasting Co., Tiffin, Ohio, Docket No. 12751, has been set 
for hearing on issues including the following: 


To determine whether, because of the interference received, 


the proposed operation would comply with § 3.28(c) of the Com- 


mission's Rules; and if compliance with 8 3.28(c) is not achieved, 


whether circumstances exist which would warrant a waiver of said 
section of the Rules. 
[Hearing Order, FCC 59-83, 24 Fed. Reg. 1032.] 

The Malrite application for Tiffin specifies 1600 kc, 500 watts, daytime 
only, directional antenna. Sayger's application specifies 1250 kc, 1000 
watts, unlimited, at Tiffin. 

2. Malrite has filed another application (File No. BP-12316) for 
construction permit for a standard broadcast station at Norwalk, 
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Ohio, on 1240 kc, 100 watts, unlimited hours. That application involves 
problems of mutually destructive interference with the Sayger application 
for 1250 kc, 1000 watts, LS, 500 WN, unlimited hours at Tiffin, Ohio 
(File No. BP-11673), and with other applications. | 

3. On March 26, 1959, the Commission directed to Sayger, 
Malrite and others, a letter pointing out (a) that the Sayger (Tiffin) 
and Malrite (Norwalk) proposals involve mutual interference problems; 
(b) that the Malrite (Norwalk) proposal raises a question as to possible 
violation of the "duopoly" rule (Section 3. 35) because the communities 
of Tiffin and Norwalk are near each other and substantial overlap of 
the signals of the Malrite (Tiffin) and Malrite (Norwalk) proposals 
would result if both were granted; and (c) that the Sayger (Tiffin proposal) 
involves a potential problem of compliance with Section 3. 28(c) of the 
Rules, just as does the Malrite (Tiffin) proposal for 1600 ke. 

4. The applications of Malrite (Tiffin) and Sayger (Tiffin) both 
call for waivers of Section 3. 28(c). Malrite's Tiffin application shows 
that interference well in excess of the 10% norm set out in Rule 3.28(c) 
would be received. No waiver has been requested by Malrite, but the 


hearing issues include an inquiry into the justification for a waiver. 


The Sayger application involves a request for waiver of Rule 3.28(c) 
based upon the following: | 
The applicant requests a waiver of Section 3. 28(c) of the 
Rules as the station will provide the first daytime and nighttime 
broadcast facility to Tiffin, Ohio. | 
[ 253] | 
5. An issue common to both Malrite (Tiffin) and sayger (Tiffin) 
is thus raised. For both must rely on the fact that Tiffin has no local 


radio station in order to secure waivers of Rule 3.28(c). 
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6. In addition, the Malrite (Tiffin) and Malrite (Norwalk) 
applications are linked by a common issue as to possible violations of 
Rule 3.35 relating to the overlap between the respective stations. Since 


overlap is an issue as to the proposal of Malrite (Norwalk), it is also 
an issue as to Malrite (Tiffin). In fact, the overlap is more severe as 
to Tiffin because Malrite's proposal there is for a station which 
practically places a primary (2. Omv/m) signal in Norwalk. 

7. In view of the foregoing, it is respectfully requested that the 
Malrite (Tiffin) and Malrite (Norwalk) applications be designated for 
hearing ina consolidated proceeding including the other proposals set 
forth in the caption. In such a hearing the issues as to both Malrite 
proposals should include the following: 

To determine whether, because of the interference received, 
the proposed Malrite (Tiffin) and Malrite (Norwalk) operations 
would comply with 8 3.28(c) of the Commission's rules; and if 
compliance with 8 3.28(c) is not achieved, whether circumstances 
exist which would warrant a waiver of said section of the rules. 

To determine in connection with the issue stated above, 
whether the circumstances in this case call for waiver of 8 3.28(c) 
of the rules as to Sayger Broadcasting Company, or ona com- 
parative basis, as to the Malrite (Tiffin) operation, inasmuch as 
both proposals would provide the first local service to Tiffin, Ohio. 

To determine whether grant of either application of Malrite 
would be contrary to §3.35 of the Rules. 
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Il. INTERVENTION 
8. As alternative relief, Sayger Broadcasting Company petitions 
for leave to intervene in the proceeding in Docket No. 12751 (Malrite- 
Tiffin). There are set forth below facts showing Sayger's interest in 
the proceeding, and the manner in which Sayger's participation will 


assist the Commission in determining the issues in Docket No. 12751. 


fi 
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An affidavit of Michael H. Bader, a person with knowledge as to the 
facts, is attached hereto, pursuant to the requirement of Section 1.104(b) 
of the Rules. | 

9. Sayger's interest in Docket No. 12751 arises from the fact 
that both Sayger and Malrite (Tiffin) propose the first standard broad- 
cast station at Tiffin, Ohio, and each proposal depends heavily on this 
fact for favorable consideration. Sayger and Malrite each propose 
operations which may receive interference to a degree exceeding the 
norm set forth in Section 3.28(c) of the Rules. And each must show that 
its proposal is for the first service in Tiffin, if a strong case for waiver 
of Rule 3.28(c) is to be made. For the Commission's decisions have 
clearly established as a rule of law the proposition that an application 
proposing a first local service in a community the size of Tiffin m may be 
granted despite non-compliance with Rule 3. 28(c). Southern Indiana 
Broadcasters, Inc., 15 Pike & Fischer RR 349; Huntington-Montauk 
Broadcasting Co., Inc., 16 Pike & Fischer RR 173. | 

10. There is no absolute guarantee, however, that the rule 
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will be waived. Reilly & Spates, 14 Pike & Fischer RR 985. And if a 


first local service exists in the city sought to be served, it is practically 
speaking, most difficult to secure a waiver of rule 3. 28(c). Northwest 
Broadcasters, Inc., 16 Pike & Fischer RR 61. 


pivateo\—2———"*? 


11. If Malrite's application for Tiffin is granted, Sayger" s basis 


for waiver of Rule 3.28(c) will be impaired. For there will then be in 
effect an authorization for a station in Tiffin. The same prejudice, of 
course, would result to Malrite (Tiffin) if its application were not 
considered until after Sayger received a grant for Tiffin. ! 

12. The two proposals, for all practical purposes, are mutually 
exclusive to the extent that they involve a common issue. If that issue 
is resolved favorably to one, the other's application may be subject to 


denial. | 
| 
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13. Accordingly, Sayger seeks intervention herein [ more 
appropriately, consolidation as urged in part I of this document] to 
protect its interest as described above. 

14. Sayger's participation will aid the Commission in disposing of 
the issues in Docket No. 12751 in that Sayger will be enabled to show 
that its proposal for the first local service in Tiffin is superior to that 
of Malrite. Obviously this is so, as Sayger proposes unlimited time 
operation while Malrite (Tiffin) is a daytime only proposal. Similarly, 
Sayger's application reveals that he is a long-time local resident with 


extensive local connections and interests; the owners of 
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Malrite are strangers to the community. In these respects and others, 
the proof of the vital issue as to whether a waiver of Rule 3.28(c) should 
be granted to Malrite (Tiffin) or to Sayger will be materially assisted 
by Sayger’s participation in Docket No. 12751 and the presentation of 
evidence as to the overlap which would exist between Malrite's proposed 


operations at Tiffin and Norwalk. Thus, for example, it may be shown 


that the two proposals involve enormous overlap of the 0.5 mv/m con- 


tours; that the 2 mv/m contours also overlap extensively; that the 
2 mv/m contours extend to points close to the respective principal 
cities served; and that neither city has, or will have available, another 
local broadcast medium, thus strengthening the obvious conclusion that 
Malrite seeks to obtain a monopoly of radio service in the area, and to 
blanket most of the area with two signals. 
I. STAY OF PROCEEDINGS IN DOCKET NO. 12751 

16. Pending action on the requests for relief set forth herein, it is 
respectfully submitted that the proceedings in Docket No. 12751 be stayed. 
Broadcast House v. FCC, CADC, order of January 8, 1954. 
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IV. ARGUMENT 
17. This case presents a unique factual situation, but the law 
is clear that the Malrite applications cannot be considered separately, 
and that Sayger's application is entitled to hearing with both Malrite 
applications. Two very strong links exist among these applications: 


the overlap or "duopoly" factor and the questions of need for | waiver 
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72641 
FCC 59-476 


ORDER | 

At a session of the Federal Communications Commission held at 
its offices in Washington, D.C., on the 27th day of May, 1959: 

The Commission having under consideration (a) the above-captioned 
and described application, which was designated for hearing on February 
3, 1959; (b) an application by Herman E. Sayger, tr/as Sayger Broadcasting 
Company, filed on October 29, 1958 and requesting a construction permit 
for a new standard broadcast station (1250kc, 500w, ikw-Ls, DA-2, Unl.) 
also at Tiffin, Ohio, File No. BP- 11673; (c) a petition by Sayger, filed 
on April 14, 1959, requesting consolidation of his and other applications 
in the hearing proceeding on the above-referenced application of Malrite 
Broadcasting Co., as well as other relief=’; and oppositions ‘thereto filed 
on April 21 and 27, 1959, by Malrite and Norwalk Broadcasting, Inc., 
respectively; | 

1/ File No. BP-11392, Tiffin Broadcasting Company, Tiffin, Ohio 

(1240kc, 100w, Unl.) 

File No. BP-11708, Allen County Broadcasting Company, Lima, Ohio 

(1240kc, 250w, Unl.) | 
File No. BP-12316, Malrite Broadcasting Company, Norwalk, Ohio 

(1240kce, 100w, Unl.) 


File No. BP-12443, WBVP, Inc., Beaver Falls, Pa. (1230kc, 250w, 1kw- 
LS, Unl.) | 
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File No. BP-12474, Mahoning Valley Broadcasting Corporation, 
Youngstown, Ohio (1240kc, 250w, 1kw-Ls, Unl.) 

File No. BP-12741, Norwalk Broadcasting, Inc., Norwalk, Ohio 
(1240kc, 100w, Unl.) 


In a letter dated March 26, 1959, the Commission notified these applicants 
that a hearing appears necessary because their proposals involve inter- 
linking interference problems. 


2/ Petitioner also requests (a) leave to intervene in Docket No. 12751, 
and (b) a stay of said hearing until the requests have been acted upon. 
The request for intervention was denied by the Chief Hearing Examiner 
by Order of May 5, 1959 (FCC 59M-591). The Hearing Examiner in this 
proceeding, by Memorandum Opinion and Order of May 8, 1959 (FCC 
59M-604), scheduled a hearing for May 15, 1959. 
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IT APPEARING, That, in support of his instant request for con- 
solidation, Sayger contends, in substance, that each of the Tiffin, Ohio 
proposals by him (1250kc) and by Malrite (1600kc) receives excessive 
interference, not from each other but from different facilities, and is in 
contravention of Section 3.28(c) of the Commission Rules; that "in order 
to secure waivers of Rule 3.28(c)" both he and Malrite "must rely on the 
fact that Tiffin has no local radio station"; that, therefore, a grant of 
Malrite's Tiffin proposal would prejudice favorable action on his (Say- 
ger's) proposal; that the "effect of a grant of Malrite (Tiffin) would be 
equally prejudicial to the interests of Sayger as would be a co-channel 
grant causing totally destructive radio interference"; that the Court 
stated in Ashbacker v. F.C.C., 326 U.S. 327, that if the grant of one 


[ application] effectively precludes the other, the statutory right to a 


hearing which Congress has accorded applicants before denial of their 
application becomes an empty thing." , and that the Malrite applications 
are "linked by a common issue as to possible violations of Rule 3.35" on 
multiple ownership because a portion of the proposed service area of 
Malrite's Tiffin station would receive service from Malrite's proposed 


Norwalk station; and 
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IT FURTHER APPEARING, That the Malrite Broadcasting Co. 
contends, in opposition to Sayger's request, that a grant of Malrite's 
Tiffin proposal would not prejudice Sayger's application because Tiffin 
would still be without a standard broadcast nighttime facility; that an 
exhibit in the instant proceeding shows that the interference which will 
be received by Malrite's Tiffin proposal will affect less than ten percent 


of the population in the proposed primary service areal! ; that "an 
applicant (Malrite) whose proposal for a given city is consistent with the 
Commission's rules should not be forced into a comparative hearing with 
an applicant (Sayger) for a non-conflicting frequency in the same city, 
just because the latter does not meet all of the Commission's rules"; 
and that "petitioner's reliance upon the Ashbacker doctrine is wholly 
without merit" because "as the Commission stated in Big Sioux Broad- 
casting Company case, 3 R.R. 1407, 1410, ‘the Ashbacker case certainly 
did not hold that an applicant is denied a hearing on its application when- 
ever, during the pendency of that application, the Commission takes 
action otherwise within its authority, one of the consequences of which 
may be to diminish the probabilities in favor of a grant of the pending 
application'’; and that the multiple ownership question with respect to 
Malrite arises only in relation to its Norwalk proposal after a grant of 
its Tiffin proposal and that the question should be raised in the order 
designating the Norwalk proposal for hearing if appropriate; and 


3/ No findings have yet been made in the present proceeding, either 
by the Commission or the Hearing Examiner. Therefore, it has not been 
determined whether Malrite's Tiffin proposal will be in compliance with 
Section 3.28(c) of the Commission Rules. | 
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IT FURTHER APPEARING, That the opposition of Norwalk Broad- 
casting, Inc., incorporates by reference the opposition of the Malrite 
Broadcasting Co. insofar as it objects to the consolidation and stay 
requested by Sayger and contends that, inasmuch as there is no conflict 
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between the Malrite Tiffin application for 1600 kilocycles and applica- 
tions proposing operation on 1230, 1240 and 1250 kilocycles, the con- 
solidation as requested by Sayger "would be unprecedented and contrary 
to Commission procedures"; and 

IT FURTHER APPEARING, That the Commission is of the opinion 
that it is not required to maintain the status quo with respect to all facts 
which may be relevant to a determination on the Sayger application and 
upon which Sayger relies as reasons in support of his request for a 
waiver of Section’ 3.28(c), see Big Sioux Broadcasting Co., 3 Pike and 
Fischer R R 1407; that the Sayger proposal is in contravention of 
Section 3.28(c) of the Commission Rules regardless of the Commission's 
granting or denying Malrite's Tiffin proposal; that Sayger is not entitled 
to comparative consideration of his and Malrite's Tiffin proposals; and 
that no useful purpose would be served by consolidating the said proposals 
in a hearing proceeding because of the Section 3.28(c) questions; and 

IT FURTHER APPEARING, That the question of whether a grant of 
the Malrite Broadcasting Co. application for a standard broadcast station 
at Norwalk may contravene Section 3.35 of the Commission Rules on 
duopoly, arises in the event of a grant of Malrite's Tiffin proposal, and, 
therefore, the question is not pertinent here, but will be given adequate 
and appropriate consideration in a hearing proceeding on the Norwalk 
proposal if necessary; and 

IT FURTHER APPEARING, That the Commission, after considera- 
tion of the foregoing, is of the opinion that the instant request for consoli- 
dation should be denied: 

IT IS ORDERED, That the petition of Herman E. Sayger tr/as 
Sayger Broadcasting Company, insofar as it requests the consolidation of 
his and six other applications for hearing in the instant proceeding, is 
DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 
Released: May 29, 1959 
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[ 642] FCC 61M-474 
| 
Before the | 2211 


FEDERAL COMMUNICATIONS COMMISSION | 
Washington 25, D.C. 


In re Applications of 


| 
| 
Herman E. Sayger, tr/as DOCKET NO. 13091 
SAYGER BROADCASTING COMPANY File No. BP- 11550 


Tho DOCKET NOS, 
et al. 13101 13097 | 13098 

: : 13110 13106 13109 

For Construction Permits 13127 13118 | 13122 
13137 13135 | 13136 

13140 13147 


ORDER 


As a result of agreements reached upon the record of a hearing 


held in the above-entitled matter on March 16, 1961, IT IS ORDERED, 
this 20th day of March, 1961, that those applicants heretofore designated 
as Group 3 in this proceeding be severed into two separate proceedings, 


the first to be known as Herman E. Sayger, tr/as Sayger Broadcasting 
Company, Tiffin, Ohio, Docket No. 13091, which proceeding shall also 
include the application of Milton Maltz and Robert G. Wright, d/b as 
Malrite Broadcasting Company, Norwalk, Ohio, Docket No. 13101, and a 
second separate proceeding which shall be known as WMRC, Inc. (WBIR), 
Knoxville, Tennessee, Docket No. 13097, which second separate pro- 
ceeding shall, in addition to WMRC, Inc., embrace the applications of 
WBC, Incorporated (WINN), Louisville, Kentucky, Docket No. 13098; 
Scripps-Howard Radio, Inc. (WCPO), Cincinnati, Ohio, Docket No. 13110; 
Southeastern Broadcasting Co., Inc. (WSFC), Somerset, Kentucky, Docket 
No. 13127; Standard Tobacco Company (WFTM), Maysville, Kentucky, 
Docket No. 13136; Southeastern Ohio Broadcasting System, Inc. (WHIZ), 
Zanesville, Ohio, Docket No. 13137; Anderson Broadcasting |Corporation 
(WHBU), Anderson, Indiana, Docket No. 13140; and Air Trails, Inc. 
(WCOL), Columbus, Ohio, Docket No. 13147, and | 

IT IS FURTHER ORDERED, that proposed findings of fact and con- 
clusions of law for Herman E. Sayger, et al., be filed on or before May 4, 
1961, and that replies thereto be filed on or before May a3, 1961, and 
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IT IS FURTHER ORDERED, that proposed findings of facts and 
conclusions of law for WMRC, Inc. (WBIR), et al., be filed on or »efore 
April 28, 1961 and that replies thereto be filed on or before May 9, 1961. 


Charles J. Frederick 
Hearing Examiner 
Federal Communications Com nission 


[J.R.B. R.W.L. initials] /s/ Ben J. Waple 
Acting Secretary 


Released: March 22, 1961 [Signed by above I failed 
March 22, 1961] 
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[ Received FCC - May 29, 1961] 


PROPOSED FINDINGS OF FACT 
AND CONCLUSIONS OF LAW OF 
H.E. SAYGER, TR/AS SAYGER BROADCASTING COMPANY 


* * * * * 
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Il. THE HEARING ISSUES 
* * * 
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2. To determine the nature and extent of the interference, if any, 
that each of the instant proposals would cause to and receive from each 


other and all other existing standard broadcast stations, the areas and 


populations affected thereby, and the availability of other primary service 


to the areas and populations involved in the interference between the 
proposals. 

3. To determine whether the interference received from any of 
the other proposals herein and any existing stations would affect more 
than ten percent of the population within the normally protected primary 
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service area of any one of the instant proposals in contravention of 
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Section 3.28(c)(3) of the Commission Rules and, if so, whether circum- 
stances exist which would warrant a waiver of said Section. | 

4, To determine whether the following proposals would involve 
objectionable interference with the existing stations indicated below, or 
any other existing standard broadcast stations, and, if so, the nature 
and extent thereof, the areas and populations affected thereby, and the 
availability of other primary service to such areas and populations. 


Malrite Broadcasting Co. Interference to: 

(BP-12316) WTOL, Toledo, Ohio | 
WBBW, Youngstown, Ohio 
WHIZ, Zanesville, Ohio 


5. To determine whether each of the following proposals is in 


compliance with Section 3.35(a) of the Commission's Rules concerning 


multiple ownership of standard broadcast stations: 


Malrite Broadcasting Company 
(BP-12316) 
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6. To determine whether transmitter site proposed by each of the 
following applicants is satisfactory with particular respect to any con- 
ditions that may exist in the vicinity of the antenna system which would 
distort the proposed antenna radiation pattern: 


Malrite Broadcasting Company 
(BP-12316) 


7. To determine, in the light of Section 307(b) of the Communica- 
tions Act of 1934, as amended, which of the instant proposals would best 
provide a fair, efficient and equitable distribution of radio service. 

Hearings and conferences were held October 14, 1959, January 27, 
1960, March 9, May 3 and 19, July 13 and 14, and September 27, 1960, 
and on March 16 and April 18, 1961 before Charles J. Frederick, Hearing 


Examiner. The record was closed April 18, 1961. | 
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Il. PROPOSED FINDINGS OF FACT 
A. SAYGER BROADCASTING COMPANY 


CHARACTERISTICS OF THE CITY AND THE 
AREA TO BE SERVED BY SAYGER 


1. Tiffin had population in 1950 of 18,952 persons, according to the 
official 1950 U.S: Census of Population. Seneca County, in which Tiffin 
is located and for which Tiffin is the County Seat, had population of 
52,978 in 1950, according to the 
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official 1950 U.S. Census of Population. The 1940 Census showed the 
County population to be 48,499, and in 1930 it was 47,941. [Sayger Ex. 1] 
2. The City and county population growth is reflected in the 
following tabulation, also taken from Official U.S. Censuses of Population: 
Year City of Tiffin County of Seneca 
1920 14,375 
1930 16,428 47,941 
1940 16,102 48,499 
1950 18,952 52,978 
[a 17.7% increase over 1940] [Sayger Ex. 1] 
3. The 1954 U.S. Census of Business for Manufactures, the 1958 
Census of Retail Sales, and the 1954 Census of Wholesale Sales, show 
the following information as to Tiffin, Ohio and Seneca County: 
1954-Manufactures 


All employees Man- 
Area, county Popu- Establish- Number Payroll Number hours Wages 


and place lation, ments, ($1,000) ($1,000) ($1,000) 
1950 number 


Tiffin 18,952 48 3,693 16,143 2,999 6,185 11,880 


Value Capital All Value 

added by expendi- employees, added by 

manufac- tures, new number manufacture 

ture ($1,000) (1947) ($1,000) (1947) 
1,000 


35,424 2,556 4,128 23,598 


21 
[713] 


[713] 


1958-Retail Sales Trade | 


Establishments Sales | 
County and Total With Total, all Establishments Payroll 
City Payroll establishments with payroll ' entire year 

number) (number 1,000 1,000 


Seneca County 570 444 59,421 
Fostoria 
(part) 159 139 19,990 
Tiffin 244 188 27,670 
Remainder 
of County 167 117 11,761 


Paid employees, workweek Active proprietors 
ended nearest Nov. 15 of unincorporated 
Total Full Workweek businesses 
number number (number 


2,402 1,795 | 
833 598 


1,148 852 | 
421 345 | 


WHOLESALE TRADE-AREA STATISTICS 


| 
Payroll, Payroll and paid 
County and city Establishments entire year employees workweek 
ended nearest Nov. 15 
Payroll | Employees 
number 1,000 dollars) | _ (number 


Seneca County 78 1,859 36,382 535 
Fostoria (part) 18 453 8,563 125 
Tiffin 35 1,042 20,813 277 
Remainder of | 

County 25 364 7,006 | 133 
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Merchant wholesalers Other operating types 
Active 


proprietors of 
unincorporated Establishments Sales Establishments Sales 
businesses, 
November 
number number $1,000 number $1,000) 


43 49 17,298 29 13,606 

4 14 5,306 4 968 

25 27 10,655 8 3,626 

14 8 1,337 17 9,012 
[Sayger Ex. 1] 


4. The official U.S. Department of Commerce publication, "County 
Business Patterns," first quarter, 1956, showed that Seneca County had 
90 manufacturing groups, 60 of which employed more than 500 persons. 
[Sayger Ex. 1] 

5. Tiffin's city government consists of a mayor-council body with 
the Mayor as president, and eight councilmen. There are separate city 
departments of Police, Fire, and Street. The city's officials are elected 
every two years. [Sayger Ex. 1] 

6. The Seneca County offices are located in Tiffin. They include 
Seneca County Commissioners, Agriculture Extension Service, Auditor, 


Engineer, Sheriff, Treasurer, and clerk. [Sayger Ex. 1] 
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7. The state of Ohio maintains the following offices in Tiffin, Ohio: 
Ohio State Employment Service, Ohio State Unemployment Compensation, 
Ohio State Highway Department, and Tiffin State Hospital (Mental). 
[Sayger Ex. 1] 
8. In Tiffin the United States government maintains the following 
offices: U.S. Agriculture Department, Farmers Home Administration, 


Federal Crops Insurance, Soil Conservation, Post Office, Selective 


Service and Treasury Department Internal Revenue. [Sayger Ex. 1] 


U 
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9. Postal Receipts of the United States Post Office at Tiffin, Ohio, 
according to that source, were as follows: 
1955 225,253.44 
1956 231,438.39 
1957 232,280.00 
1958 269,607.00 
1959 298,230.00 [Sayger Ex. 1) 

10. The public utilities of Tiffin, Ohio, are as follows: Electricity: 
Ohio Power Company; Gas: Ohio Fuel and Gas Co.; Water: Ohio Cities 
Water Co.; Sewage:Tiffin Sewage Treatment Plant; Telephone: Ohio Bell 
Telephone Co.; There were more than 10,000 telephones in service in 
Tiffin in July of 1959; Telegraph: Western Union Telegraph Co; City 
Transportation; Two Taxi Cab 
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Companies; Airports: Two airports serve Tiffin. One has a 3,000 ft. 
runway and the other has a 2,600 ft. runway; Railroad service: Baltimore 
and Ohio, Pennsylvania, and New York Central; Highways: US 224, State 
highways 18, 53, 100, 101 and 231 serve Tiffin. [Sayger EX. 1] 

11. Tiffin has the following industries: 


Employees 


Advertiser Tribune Newspaper 

American Radiator and Standard Sanitary 
Ballriech Bros. Potato Chip 

Basic Inc. Refractory Products 
Baumgardner Products Vaults, Septic Tanks 
College Hill Printers 

Fisher Coal and Supply 

J.J. Fleck - Easter Egg Dyes 

General Electric - Motors 

Gray and White Eggs and Butter 

Haefling Printing 

Hanson Clutch and Mfg. Excavators 
Maloy-DeRan Brass and Bronz Castings 
C.G. Meyer and Son - Awnings 

Louis O'Connell Co. Ready Mix Concrete 
National Machinery Metalworking Industry 


Paranite Wire and Cable 
Quincy Mfg. 


Roto Seal, Cast Iron Septic Tanks 


Routh Packing Co. 

Sayger Printing Publishing 
Seislove Concrete Vault 
Sterling Grinding Wheel Co. 
Tiffin Art Metal Co. 

Tiffin Brass and Bronze 
Tiffin Dairy Co. 

Tiffin Enterprise 
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Tiffin Foundry 
Standard Oil Co. 


Tiffin Machine and Auto Parts 
Tiffin Mfg. Church Furniture 
Tiffin Pure Milk Div. of Beatrice Foods 


Tiffin Scenic Studios 


United States Glass and Chemical 


Webster Mfg. Inc. 


12. There are approximately 225 over-the counter retail business 


35 
39 
11 
35 
66 
20 
375 
365[ Sayger 
Ex. 1] 


establishments in Tiffin, Ohio, and some of the leading outlets are: 


Newman's Music Store 
Montgomery Ward 
Heyman Electric 
Crobaugh Hardware 
Uhlman Clothing 

J.C. Penny 

J.J. Newberry 

Decker Furniture 

Smith Ready to Wear 
Luckoff Department Store 
Arend Corthell Furniture 
S.S. Kresge Co. 

United Department Store 
Spiegel, Inc. 

Kuebler Burger Shoes 
Ralph's Shoe Store 

Pecx Drug Store 

Meyer Drug Store 
Leiner Clothing Store 
Hook Clothing Store 
Diana Stores Corp. 


Peggs Shoes 
Andrus Drug 
Nobil Shoe Store 
Milett Shoe Store 
Berson Harvey Mens Wear 
Meritt Shoe Co. 
F.W. Woolworth 
Moore's, Inc. 
Hoke Hat Shop 
LaSalle & Koch Department Store 
Bill's Economy Mens Wear 
Jeffrey Jewelry 
Beall Jewelry 
Tiffin Jewelry 
Tiffin Bake Shop 
G.C. Murphy Co. 
Tiffin Furniture 
The People's Store 
Schwable Hardware 
Rogers Flowers 
Shumway Florist 
[Sayger Ex. 1] 
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13. There are four banks and two building and loan associations 
in Tiffin. [Sayger Ex. 1] 
14. In Tiffin there are 28 Service Stations, 24 Garagedi 11 New 
Car Dealers, 13 Used Car Dealers, 30 Physicians and Surgeons, 
12 Dentists, 16 Health and Welfare Organizations, 1 State Hospital 
(mental), 1 Hospital, 6 Optometrists, 3 Hotels, 3 Motels, 38 Restaurants, 
22 Attorneys, 6 Accountants, 39 Insurance Agencies, 3 Bowling Alleys, 
5 Barber Shops, 24 Beauty Parlors, 4 Funeral Directors, 4 Florists, 


11 Dry Cleaners, 2 Bakeries, 7 Electrician Contractors, 10 Plumbing 
| 
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Contractors, and 9 Painting Contractors. [Sayger Ex. 1] 

15. In 1954, 230 service firms with cash receipts of $4,114,000, 
and annual payroll of $1,099,000 were located in Seneca County, Ohio. 
In addition, personal service groups totalled 106; business services, 18; 
automobile repair services, 33; miscellaneous repair, 34; amusement 
and recreation, 31; motels, hotels, tourist courts, camps, total, 8. 
Of the 230 establishments, 120 are located in Tiffin, 45 in the county 
area, and 65 in part of Fostoria. Receipts for Tiffin totalled $1,823,000. 
Payroll for the year was $405,000, according to the 1954 US. Census 


of Business: Services. [Sayger Ex. 1] 
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16. There are 2,288 farms in Seneca County, Ohio, with land 
acreage of 352,640. The principal products of these farms were as 
follows in 1954: Field crops (960), Vegetable (15), Fruits and nuts (5), 
Dairy (180), Poultry (65), Livestock (365), General (455), and Mis- 
cellaneous (240); 1,880 of the farms had telephones in 1954; 2,260 had 
electricity; 1,555 had television sets; and 2, 155 had automobiles. 
[Sayger Ex. 1] | 

17. Tiffin has a daily newspaper, "The Advertiser- Tribune, " with 


circulation in excess of 10,000. [Sayger Ex. 1] | 
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18. Tiffin's schools include Heidelberg College, Calvert High 
School, Tiffin University (business school), Columbian High School, 
Junior High School, 5 Elementary Public Schools, 2 Elementary 
Parochial, Clinton Centralized School and Seneca County School for 
Retarded Children. [Sayger Ex. 1] For more than a century Tiffin 
has been an educational center of prominence, Heidelberg College 
having been founded in 1850. Heidelberg is a fully accredited liberal 
arts college with courses leading to degrees of A.B., B.S., and B. Music. 
Located on an attractive, tree~shaded 35~acre campus, Heidelberg has 


fifteen buildings, ‘and is substantially endowed. Tiffin University, an 


excellent business school, prepares students for commercial positions. 
The 
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Tiffin public school system consists of a high school, a junior high 
and five elementary schools. There are also a Catholic high school and 
two Catholic grade schools. Both systems are progressive and new 
construction is keeping pace with increased enrollment, and at the time 
of the hearing a new $1,900,000 public high school was scheduled to be 
ready for use in the fall of 1960. [Sayger Ex. 1] 

19. Tiffin has the following churches: Church Alliance, Churches ~ 
Assemblies of God, First Baptist Church, Calvary Baptist Church, 
St. Joseph's Catholic, St. Mary's Catholic, First Christian Church, 
Church of Christ, Church of The Brethren, Old Trinity Episcopal Church, 
St. John's United Church of Christ, Second E & R Church of Christ, 
Trinity United Church of Christ, First Church of Christ Scientist, 
Ebenezer Evangelical United Brethren Church, Jehovah's Witnesses, 
Lutheran Church First Wnglish, St. Paul's Methodist, Washington Street 
Methodist, Church of The Nazarene, Tiffin Full Gospel Church, 
Presbyterian Church, and Salvation Army. [Sayger Ex. 1] 
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20. The parks, playgrounds and other recreational facilities of 


Tiffin include: 5 Parks; 4 with recreational facilities for baseball, 


archery, and other activities; a swimming pool; the Columbian Stadium 


for football and track and Intramurals; 6 gymnasiums | 
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in the city, 5 at the schools and one at the YM-YWCA for basketball, 
volleyball, and general exercise; 5 baseball fields, 3 of which can be 
used for hard or softball; (three of these fields are lighted for night 
sports); 2 swimming pools, one at Hedges Boyer Park and one at the 


'y": 2 motion picture theatres; and an auditorium seating 1, 150 persons. 
The public library of Tiffin has 38,200 volumes. [ Sayger Ex. 1] 
21. In Tiffin the following civic, welfare, social and service groups 
| 


are active at present: 


Tiffin Exchange Club 
Tiffin Kiwanis 

Tiffin Lion's 

Tiffin Rotary 

Tiffin Junior Chamber 
Soroptimist Club 
Fraternal Order of Eagles 
Elks Lodge 

Dad Kernan Council #136 
Knights of Columbus 
Loyal Order of Moose 
Tiffin Masonic Bodies 
Tiffin Shrine Club 

United Commercial Travelers 
Health and Welfare 
American Cancer Society 
American Red Cross 
Betty Jane Memorial 
Mercy Hospital 


| 

North Central Ohio Mental Health 
Salvation Army | 
Seneca County Community Council 
Seneca County Heart Council 
Seneca County Mental Health 
Seneca County Society for 

Crippled Children 
Seneca County Tuberculosis & 

Health Association | 
Tiffin Board of Health 
American Legion Post #169 
American Legion Auxiliary 
AMVETS #45 | 
AMVETS Auxiliary 
Veterans of Foreign Wars #2858 
Veterans of Foreign Wars Auxiliary 
Disabled American Veterans Post #34 
Disabled American Veterans 

Auxiliary-Warner Ayres Unit #34 
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State Hospital (Mental) 
National Foundation 
Infantile Paralysis 
Navy Mothers Club 
Ohio Defense Corps 
F.O.E. Auxiliary: 
Knights of St. John Auxiliary 
Knight Templars: Ladies Club 
Lady Lions 
Moose Auxiliary 
Pythian Sisters 
Tiffin Emblem Club 
U.C.T. Ladies Club 
Tiffin Chamber of Commerce 
Holy Name Society - 
St. Joseph Church 
Holy Name Society - 
St. Mary's Church 
Altar Rosary Society - 
St. Mary's Church 
Rosary-Altar Society - 
St. Joseph Church 
Tiffin Council of Church Women 
Tiffin & Seneca Co. 
Ministerial Association 
Tiffin & Seneca Co. 
Council of Churches 
Seneca County Agricultural 
Society 
Seneca County Bar Association 
Insurance Women of Tiffin 
Seneca County Farm Bureau 
Tiffin Stamp Club 
American Association of 
University Women 
Beta Sigma Phi 
Beta Sigma Phi - 
Exemplar Chapter 


Blue Star Mothers - Lincoln Chapter 
Daughters of American Revolution - 
Dolly Madison Chapter 
Daughters of Union Veterans of 
Civil War - Tiffin Tent #20 
Wm. H. Gibson Relief Corps #59 
Gold Star Mothers - Tiffin Chapter 
Seneca County Farm Bureau Coop. 
Seneca County Medical Society 
Tiffin Automobile Club 
Tiffin Insurance Agents Association 
Tiffin Real Estate Board 
Tiffin Retail Gasoline 
Dealers Association 
Tiffin Teachers Association 
Boy Rangers 
Boy Scouts 
Tiffin Girl Scout Council 
Y.M. ~ Y. W.C.A. 
Central Labor Union (AFL-CIO-IUE) 
Calvert Boosters Club 
Camera Club 
Columbian Band Parents Association 
Cotillion Club 
Izaak Walton League - 
Seneca Co. Chapter 
Mohawk Country Club 
Mohawk Golf Club 
Sandusky River Coon Hunters Assn. 
Seneca County Historical Society 
Fort Ball Toastmasters' Club 
of Tiffin 
Tiffin Downtown Coaches Association 
Welcome Wagon Hostess 
Women's Christian Temperance Union 
Y.W. Wives 
Newcomers Club 
Order of Eastern Star 


[ 723] 


B'nai B'rith 
Calvert Lady Boosters Club 
Child Conservation League 
Daughters of America 
Democratic Women 

of Seneca County 
Gradale Sorority - Alpha Chapter 


Panhellenic Club 

Penthouse Club 

Royal Neighbors of America 

Seneca County Republican 
Women's Club 

Tiffin Business & Prof. 
Women's Club 
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Neidelberg Faculty Women Tiffin Garden Club 

Mothers of Twins Tiffin Junior Women's League 

National Secretaries Association Tiffin Women's Club 
Seneca County Cahpter [Sayger Ex. 1] 


22. During the twelve months preceding the hearing the following 
events took place at night in Tiffin, Ohio, which could have been broad- 


cast, but which were not carried live by any radio station: | 


18 local football games, and 3 out of town 

19 local baseball games, and 6 out of town 

Unlimited number of games played under light in the Midget, 
Babe Ruth, and High School league. All of these teams 
play in tournaments at the end of the season with great 
local interest. 

There is tremendous interest in Major League night games. 
County Basketball tournament play. Also amateur inter- 
city basketball tournament. | 

Chamber of Commerce annual banquet | 

Heidelberg Annual Business banquet 

Four Heidelberg College Concerts 

Tiffin Chorus Annual Concert 

The Junior Chamber Annual Award Banquet 

The Downtown Coaches Annual Football Banquet 

The Calvert Booster Football Banquet 

The Heidelberg Football Award Banquet 

Rotary's Annual Ladies Night Banquet 

The Dad Kernan Council #136 Award Night 

United Commercial Travelers Banquet 

Town and Country Banquet | 

Tiffin Women's Club 

YM-YW Annual Banquet | 

Heidelberg Faculty Women Banquet | 

American Association of University Women Annual Meeting 

Tiffin Annual Sidewalk Days [Sayger Ex. 1] 
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TESTIMONY OF PUBLIC WITNESSES | 
23. Twenty two members of the public who reside in Tiffin testified 
in support of the establishment of a radio station in Tiffin capable of 
broadcasting unlimited hours. Their testimony is summarized as 


follows: 
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24, J. Hadsell Baum, a securities dealer, a member of the board 
of Trustees, Past President of the Chamber of Commerce of Tiffin, 
Past President of the Downtown Coaches, Past President of Kiwanis, 
Tiffin Masonic bodies, Treasurer of Old Trinity Episcopal Parish, 
testified that: "Tiffin is seriously handicapped in not having a local 
radio station which can give full-time radio service to the community. 
High school and College sports events are almost entirely at night; 
many community events of a political nature, service club projects and 
general news of the community are held at night and since we do not have 
day and night radio in Tiffin many people cannot participate in these 
events." [Sayger Ex. 1 e183) 

25. Eugene W. Schmidt, District Manager of the Tiffin District of 
the Ohio Power Company, and a member of the Board of Directors of 
the Tiffin Chamber of Commerce, and the Tiffin Community Development 
Corporation, a member of the Tiffin Rotary Club, Elks Club, and Knights 
of Columbus, testified that "a local radio station which can broadcast 
after sundown... is of inestimable value in case of emergencies. In 
my twenty-three years' experience in the power business, I have observec 
numerous instances where emergency conditions caused by wind, storms, 
tornadoes, sleet, etc., have left large portions of a community without 
communication other than a local radio station. In many instances 
instructions to such areas were possible only by radio transmission 
to portable and automobile radios. In addition, such a station is of 
extreme value in disseminating weather conditions giving warning of 


approaching storm." [Sayger Ex. 1, p. 19] 
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26. Wayne H. Kuehl, Manager of The Ohio Cities Water Company, 
Tiffin, Ohio, a member of the Chamber of Commerce of Tiffin, Tiffin 
Rotary Club, Masonic organizations, American Legion and as Manager 
of the local Water Company, responsible for the public water supply 
of Tiffin, testified that "J am a new resident of Tiffin and was surprised 


| 
‘i (798 


to learn that the Community does not now have a radio station that 
broadcasts after sundown. Modern radio broadcasts after sundown. 
Modern ratio broadcasting is a part of the American way of life and the 
town of Tiffin and its environs is entitled to the services of a full-time 
station because: 1) As a local seat of government, it's citizens should 

be able, at an evening hour when most are available, to listen to can- 
didates for political office discuss local issues. An informed citizen 
will give better government to its Community. 2) The citizens of Tiffin 
and surrounding area should be informed at all hours of local events 
affecting their daily pattern of life, such as up-to-the-hour news of events 
affecting the Community, flood warnings, weather warnings, fire, civilian 
defense, as well as local civic events, sporting events and qultural pro- 


grams of a local sponsorship." [Sayger Ex. 1, p. 20] | 

27. John Deahl, a General Foreman at the General Electric Company 
of Tiffin, Ohio, and a member and Vice President of the local school 
Board, a member of the Board of Trustees of the Y.M. - Y. W. C.A., a 
member of the City Recreation Board, a member of the Lay Advisory 
Board of Mercy Hospital, and an Elder in the First Presbyterian Church, 
testified "Although Tiffin has a radio station, which operates from sun- 
up until sun-down, the majority of people of Tiffin are deprived of the 
pleasure of listening to sports events, political speeches, and any other 
broadcasts originating in Tiffin after sun-down. In the past few months 
there have been several basketball games and many other local events 
occurring in Tiffin, which have not been broadcast after sun-down by any 
radio station. In the event of any recording made in the evening and 
broadcast the following day, this type of broadcast has very little interest 
because it would be a presentation after the fact and also at an hour 


when the majority of people were occupied away from their homes, and 
not able to listen to the radio." [Sayger Ex. 1, p. 21] 
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28. Robert B. Davis, Professor of English at Heidelberg College, 
and Director of the Summer Session and Director of the Reading 
Improvement Service testified: "At present Tiffin does not have a full- 
time radio station which can broadcast after sun-down. For this reason 
people of Tiffin cannot listen to the various cultural events such as 
concerts, theatrical productions, and lectures which originate at 
Heidelberg College. There would be a decided advantage in having a 
full-time radio station in Tiffin which would enable Heidelberg College 
to broadcast the many cultural events which take place at night." 
[Sayger Ex. 1, p. 22] 

29. C.E. Steinebrey, manager of the Beatrice Foods Co., Tiffin 
Pure Milk Division, having branches in Norwalk, Fremont, Findaly, 
Fostoria and Willard, President of the Tiffin Chamber of Commerce, a 
member of the Executive Board of the Put-Han-Sen Area Boy Scout 
Council and a member of the Rotary Club, testified: ''Tiffin does need 
a local full-time radio station. That is to say, we need a station that is 
able to give us day and nite service. We here in Tiffin are not able to 
avail ourselves of the fine events which take place in our City and 
community after sun down any nite. Our local college, Heidelberg, 
presents many varied events such as: Basketball, football, plays, famous 
speakers and many other features which are not available to us under 
the present conditions of not having a full-time radio station in our city. 
In case of an emergency, if we did have a station, we would be able to 


broadcast the message to all and thus save many before it is too late." 


[Sayger Ex. 1, p. 23] 

30. A.F. De La Grange, Production Control Supervisor at the 
General Electric Company, chairman of the Physical Education Committee 
of the YM-YWCA, a member of the Board of Trustees at the Y, a member 
of the Downtown Coaches, Calvert Boosters Club, as well as a member 
of the Elks and U.C.T., testified: "Tiffin does not have a local radio 
station which can broadcast after sundown. The majority of the people 
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of Tiffin are deprived of the pleasure of listening to sports events, 
concerts, etc., originating in Tiffin after sundown. In the past few months 
there have been several basketball games and other local events 
occurring in Tiffin which have not been broadcast after sundown by any 
radio station." [Sayger Ex. 1, p. 24] 
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31. Henry S. Montague, Jr., Assistant Librarian at Heidelberg 
College and a member of the Lions Club, testified: "Because of the fact 
that Heidelberg College is located in Tiffin, programs dealing with 
education, music, and all phases of social science are of interest to the 
residents. Many of these programs occur during the evening hours and 
are broadcast by major networks. Since we do not, at present, have a 
radio station which is affiliated with any of the networks, I feel that every 
effort should be made to provide this kind of service through the medium 
of radio communication." [Sayger Ex. 1, p. 25] 

32. Paul A. Flynn, a member of the law firm of spitler & Flynn in 
Tiffin, a life-long resident of Tiffin, former prosecuting attorney of 
Seneca County, Ohio, a director of The City National Bank, ‘Tiffin, Ohio, 
a member of Benevolent Protective Order of Elks, Knights of Columbus 
Third and Fourth Degrees, Tiffin Club of Serra International, member of 
the Board of Directors of Tiffin Community Fund and of the Lay Board 
of Tiffin Community Development, Inc., and in 1958-59 treasurer of the 
National Council of Catholic Men, testified: "As is true with most 
business and professional men, the opportunity of listening to a station 
does not present itself during the daylight hours and local events 
whether of a political, social, sport or educational nature cannot be 
brought to the people generally except in the evening hours. It would be 
a great service to the people of this community if such local events 
could be broadcast at such time. There are many events of the afore- 


said nature which I am sure would be interesting, entertaining and 


educational which at present cannot be brought to the people." 
[Sayger Ex. 1, pp. 26-27] | 
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33. Charles R. LeCrone, Secretary of the B.P.O. Elks Lodge #94, 
club manager of the Elks Club, member of the Kiwanis Club, President 


of the Heidelberg Alumni "H" Association, President of the Tiffin 


Baseball Federation, member of the Tiffin Police Pension Board and 
the Chamber of Commerce, testified: "With two high schools and a 
college, playing all their athletic contests at night, there is no outlet 
for the airing of these events. I support the establishment of a radio 
station in Tiffin which will be able to broadcast day and night, and will 
therefore be able to cover all events that take place, during the day or 
evening." [Sayger Ex. 1, p. 28] 

34, Berlin R. Miller, a long-time resident of Tiffin, testified: "I 
have been identified with the business and social life of the area during 
this time. For several years I was President of the local Chamber of 
Commerce. I also served as President of the Board of Education. It 
is my belief that the interests of the people of Tiffin and the surrounding 
area could well be served by a radio broadcasting station which could 
and would broadcast during the evening hours, Or round the clock. 

Tiffin is a business, cultural and sports center and there should be a 
wide field for night-time broadcasts of local interest." [Sayger Ex. 1, 
p. 29] | 

35. Donald W. Shepherd, superintendent of the Tiffin Public Schools, 
testified: "Since there is at present no radio station in Tiffin which can 
broadcast evening events as they occur, and since there are a number of 
events which are either immediately newsworthy or culturally significant 
to portions of our citizens to whom a radio is not available during the 
working day, it would be my judgment that this city would benefit if a 
local radio station could be licensed to broadcast after sun-down.” 
[Sayger Ex. 1, p. 30] 
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36. George L. Forrest, an attorney and real estate broker, a 
member of the Junior Chamber of Commerce, having served as Pres- 


ident and being on the board of directors for four years, an Elder in the 


1st Presbyterian Church and a member of the Masons and Elks, 
testified: ''Tiffin does not have a radio station that can broadcast after 
6:00 P.M., and for that reason the residents of Tiffin are unable to listen 
to Political Speeches, sporting events, musicals and evening news.' 
[Sayger Ex. 1, p. 31] | 

37. W. Douglas Crawford, Supervisor of Buildings and Grounds of 
the Tiffin City Board of Education, a member of the Zoning Board of 
Appeals, appointed by the Mayor of Tiffin, and actively connected ina 
lay capacity with the Tiffin Y.M. - ¥.W.C.A., and also with the First 
Presbyterian Church of Tiffin, testified: "Tiffin has no radio station 
which broadcasts after sundown, and we are, therefore,deprived of the 
pleasure and convenience of being able to listen to many broadcasts of 
local and area educational, sporting and entertainment productions, as 
they are taking place rather than by delayed recorded broadcast. The 
schools of Tiffin have no facilities available for broadcasting educational 
and sporting events. I support the establishment of a radio station in 
Tiffin which will be able to broadcast both day and night, and which will 
be able to cover the aforementioned events by ‘live’ broadcasting." 
[Sayger Ex. 1, p. 32] | 

38. Hugh H. Fiske, owner of Jeffrey Jewelry Co., a member of 
The Retail Merchants Board of the Chamber of Commerce, Former 
County President of the Polio Campaign, Member of the Elks, Masons, 
Shrine and Kiwanis Clubs, The Mohawk Golf Club and others, testified: 
"T have at times, used radio advertising for my business. | | At present, 
there is no radio coverage in our town which can reach the evening hour 


periods we would like to contact, with on the spot news of local events. 


There are many programs which I feel should be presented in the 
public interest while in progress. This can be done only ' through con- 


tinuous broadcasting during all hours. " [Sayger Ex. 1, P, 33] 


[ 730] 
36 
[ 730] 

39. Paul B. Parkin, Postmaster of Tiffin, past president of the 
Chamber of Commerce of Tiffin, Director of The Seneca County Building 
and Loan and a member of The American Legion, testified: "Since 
Tiffin does not have a local radio station which can broadcast after sun- 
down and for this reason the people of Tiffin cannot listen to sports 
events, concerts, political speeches, club meetings, theatrical produc- 
tions, and other broadcasts originating in Tiffin on a Tiffin radio station 
after sundown."' [Sayger Ex. 1, p. 34] 

40. Tom W. Hessberger, the Cashier and a Director of The City 
National Bank of Tiffin, testified: ''Tiffin is an enthusiastic sports town. 
Practically all of the local and area sports events now take place in the 
evening and since Tiffin does not have a radio station which can broad- 
cast after sundown, the people of Tiffin cannot listen to these sports 
events in which they are genuinely interested. Many other civic events 
take place in the evenings and would have wide listener appeal if Tiffin 


had a radio station which could broadcast them." [Sayger Ex. 1, p. 35] 
41. Eugene H. Berson, the owner of a retail men's clothing store 

operating as The Berson-Harvey Co., a member of the Masons, Shrine, 

Elks, American Legion and the Tiffin Chamber of Commerce, testified: 


"Area radio stations give very limited coverage to local activities, 
especially after sundown. Football, baseball, basketball and similar 
games which are played on Saturday are not even covered by the local 
newspaper until Monday. Our college (Heidelberg) is well known but 
their sports events, concerts and other activities are very poorly 
covered. Many of them are never heard on the air. Advertising by 
newspaper does not reach a considerable portion of our rural shoppers, 
for merchants to realize the proper potential. Night radio could reach 
many of our shoppers before they get the local newspaper. I urge the 
support of a Tiffin radio station which, operating day and night, will 
cover our local activities as well as our advertising." [Sayger Ex. 1, 
p. 36] 
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42, Max Drake, manager of Noba, Inc., a Director of the AAA; 
Trustee of the Ohio O.I.C.; Past-President of the Downtown Coaches 
Assn.; Past-president of the NAAB and a member of the governing body 
of the St. Paul's M.E. Church, in Tiffin, testified: "Tiffin does not have 
a local radio station which can broadcast after sundown and for this 
reason the people of Tiffin cannot listen to sports events, concerts, 
political speeches, club meetings, theatrical productions, and other 
broadcasts originating in Tiffin on a Tiffin radio station after sundown. 
In Tiffin we have two high schools and Heidelberg College, all of which 
contribute to the cultural and athletic life of the community. | An 
evening radio station would bring these fine activities to many more 
people, and, in fact, be a real service to the Tiffin Coctmunitys? 
[Sayger Ex. 1, p. 37] | 

43. Edwin R. Butcher, Alumni Secretary of Heidelberg College, 
Tiffin, Ohio, testified: "Being intensely interested in public relations, 
I am deeply concerned in local radio coverage after sundown. A radio 
station in Tiffin will give the people in this locality an opportunity to 
listen to theatrical productions, concerts, sports events, lectures, 
debates and other activities of the College and other educational in- 
stitutions of this community. Practically all of these events take place 
in the evening. I support the establishment of a radio station in Tiffin 
which will be able to cover the above and other local events which take 
place in the evening."" [Sayger Ex. 1, p. 39] | 

44, T. Monroe Kildow, a partner of the W.H. Kildow Company in 
Tiffin, Ohio, testified: '"'Tiffin does not have a local radio station which 
can broadcast after sundown and for this reason the people | of Tiffin 
cannot listen to sports events, concerts, political speeches, club 
meetings, theatrical productions and other broadcasts originating in 
Tiffin on an Tiffin radio station after sundown. This will give myself 
and employees an opportunity to listen to local broadcast activities 


during our leisure hours." [Sayger Ex. 1, p. 39] 
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45. C.C. McKay, Judge of the Probate and Juvenile Courts of 
Seneca County, Ohio, testified: "There is no local radio station in the 
City of Tiffin at the present time that can broadcast after sundown and 
for this reason the citizens of Tiffin cannot listen to community affairs 
and sports events after sundown, and therefore, a local station with the 
right to broadcast after sundown would render a valuable service to Tiffin 
and the surrounding community." [Sayger Ex. 1, p. 40] 

AREAS AND POPULATIONS TO BE SERVED 

46. The proposed Sayger station will provid? service to the areas 
and populations tabulated below: 

Within the normally protected 0.5 mv/m contour daytime. 


Area 
Description. Sq. Mi. % Population % 


0.5 mv/m service contour 2480 100 211,378 100 
Interference due to WCAE 44 1.8 1,986 0.94 
Interference due to WGL 308 12.4 17,188 8.13 
Interference due to WCHO 794 32.0 32,320 15.3 
Interference due to WCAE, 

WGL and WCHO 831 33.5 37,074 17.5 
Interference free 1649 66.5 174,304 82.5 


Within the normally protected 4.0 mv/m contour nighttime. 


é mv/m service contour 554 100 73,497 100 
Interference due to WCAE 

(13.5 mv/m contour) 437 79 49,496 67.3 
Interference free 

(Inside 13.5 mv/m contour) 117 21 24,001 32.7 


[Sayger Ex. 2, 
Table 1] 
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47. There are a minimum of 11 and a maximum of 19 services 


available at all points within the proposed interference free daytime 


0.5 mv/m service area.[ Sayger Ex. 2, p. 4] Four stations serve 100% 
of the area; 5 serve 75 to 100%; 5 serve 50 to 75%; 4 serve 25 to 50%; 
and 16 serve less than 25% of the area. [Sayger Ex. 2, Table 3] 


[ 734] 


48. Eleven stations provide 2 mv/m service within parts of the day- 
time interference free area. There are a minimum of 2 and a maximum 
of 7 other 2 mv/m services available in this area. [Sayger Ex. 2, p. 4] 
One station located in Detroit, Michigan, provides 2 mv/m' service to 
all of this area; 2 serve 60 and 61%, and the rest serve 50% or less. 
[Sayger Ex. 2, Table 4] ! 

49. Six stations provide Tiffin with primary signals daytime, and 
one of these serves 80% of the city [Sayger Ex. 2, Table 4]; two stations 
[ WTOL at Toledo, Ohio and WJR at Detroit, Michigan] provide Tiffin at 
night with primary service [Sayger Ex. 3] Toledo and Detroit are 45 
and 90 miles, respectively from Tiffin. The Detroit station (WJR) 
serves all of the city of Tiffin at night, whereas the Toledo station 
(WSPD) serves part of the city at night. [ Transcript, page 1662] 
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The proposed Sayger station will provide primary, interference 
free service to all of Tiffin, both day and night. [Sayger Ex. 2, fig. 6, 
fig. 7] | 
50. The proposed Tiffin station will provide daytime primary 
service to Port Clinton, Ohio (30 miles from Tiffin, population 5, 541), 
Fremont, Ohio (16 miles from Tiffin, population 16, 537), Clyde, Ohio 
(16 miles from Tiffin, population 4083), Bellevue, Ohio (24 miles from 
Tiffin, population 6 ,906), and Sandusky, Ohio (33 miles from Tiffin, 
population 29,375). [Sayger Ex. 2, p. 4] 

51. The proposed 0.5 mv/m contour of Sayger's proposed Tiffin 
station will cover all of Norwalk, Ohio. The 2 mv/m contour will fall 
less than 2 miles short of the city limit of Norwalk. [Sayger Ex. 2, 
figure 5] | 

52. The 1950 U.S. Census was employed in determining all pop- 
ulation figures stated above, and conventional, accepted methods of 
counting the population were employed [Sayger Ex. 2, Dp. 2] . Areas 


were determined by measurement with a planimeter. [Sayger Ex. 2, 
p. 2] 
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INTERFERENCE RECEIVED 
53. Interference will be received by the proposed Tiffin station 


from existing stations to the extent shown in proposed finding 46, supra. 


In addition, some additional adjacent channel interference would be 
received if Malrite's application for Norwalk were granted, and these 
facts are also shown in proposed finding 56, infra. 

54. Since a question as to compliance with the provisions of Section 
3.28(c) of the Rules is raised as to Sayger's application, Sayger has 
requested a waiver of the Rules, based on the fact that his proposal is 
for the first nighttime service in Tiffin, and based on the entire record 
herein. 

[ Application, Amendment of May 20, 1958] 
NO INTERFERENCE CAUSED 

55. The proposed Tiffin station will not cause objectionable inter- 
ference to any existing radio station. Interference to WCHO, Washington 
Court House, Ohio, involving some 976 persons, will be in an area that 
already receives interference from WGL, Fort Wayne, Indiana. [Sayger 
Ex. 2, p. 1] The Tiffin station will not contribute to the RSS interference 
limitation to any other radio station on this channel. [Sayger Ex. 2, p. 3] 


[ 736] 

56. The only interference to or from pending applications from 
Sayger's proposal involves the Norwalk proposal of Malrite Broadcasting 
Company. The following tabulation shows the extent of the interference 
to the proposed Tiffin stationfrom the proposed Norwalk application: 

Area 
Description Sq. Mi. %_ Population % 
Tiffin 0.5 mv/m contour 2480 100 = 211,387 100 
Tiffin interference 
due to Malrite 415 16.7 20,788 9.8 
Tiffin interference due to 
WCAE, WGL, WCHO 
and Malrite © 1157 46.7 54,524 25.8 
Total Tiffin Interference free 
if Malrite application is 
granted 1323 53.3 156,863 
[ Sayger Ex. 2, Table 5] 
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Appearances | 
Andrew G. Haley and Michael H. Bader (Haley, Wollenberg & 

Bader) on behalf of Sayger Broadcasting Company; Samuel Miller on 
behalf of Malrite Broadcasting Company; George S. Smith (Smith, Hennessey 
& McDonald) on behalf of Mahoning Valley Broadcasting Corporation; 
Robert F. Jones on behalf of Southeastern Ohio Broadcasting System, Inc.; 
Pierson, Ball & Dowd on behalf of The Community Broadcasting Company; 
and P. W. Valicenti on behalf of the Chief, Broadcast Bureai, Federal 
Communications Commission. | 


INITIAL DECISION OF HEARING 
EXAMINER CHARLES J. FREDERICK 


Preliminary Statement 
This proceeding commenced by Commission Order, released 

August 14, 1959, in which 59 applications were designated for hearing in 

a consolidated proceeding. This proceeding was initially entitled 

"Fredericksburg Broadcasting Corporation." The above- captioned ap- 

plications were severed from the afore mentioned multi-party proceeding 

on March 22,1961. Sayger Broadcasting Company (Gayger) requests 1250 

Ke, 500 W, 1 kw-LS, DA-2, U, at Tiffin, Ohio; Malrite Broadcasting Company 

(Malrite) requests 1240 Kc, 100 watts, unlimited hours, at Norwalk, Ohio. 


Findings of Fact | 


Sayger Broadcasting Company, Tiffin, Ohio (Req: 1250 Kc, 500 W, 
1 kw-LS, DA-2, U. 


1. According to the 1950 U.S. Census, Tiffin, Ohio had a population 
of 18,952 i Tiffin is 43 miles southeast of Toledo, Ohio (center to center). 
One standard broadcast station, which operated daytime only , is presently 
assigned to the community, namely, WI'TF (1600 Kc, 500 Ww, DA-D, 

Class II). 


1 According to the 1960 U.S. Census, Tiffin has a population of 21 478. 
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2. Based on radiation values from the proposed directional antenna 
patterns, on ground conductivity values for the area taken from Fig. M-3 
of the Rules, and employing 1950 U.S. Census data, the proposed coverage 


is as follows: 


Contour (mv/m) Population Area (sq. mi.) 


Daytime 
0.5 (normally protected) 211 ,378 2 480 


Interference from WCAE, 37 074 (17.5%) 831 (33.5%) * 
WGL and WCHO 


Interference -free 174 ,304 1,649 


Interference from existing 
stations and proposed Malrite 54,524 (25.8%) 1,157 (46.7%) 


Interference-free (if Malrite 2/ 
is also granted) 156 ,854— 


Nighttime 
4.0 73,497 554 
Interference from WCAE 49,496 (67.3%) 437 
13.5 (interference -free) 24,001 117 


* Percentages refer to population and 
area within the normally protected contour. 


3. During daytime hours Stations KYW, WJR, WLW and WTVN 


1,328 


provide primary service (2.5 mv/m or greater) to all of the rural area 
within the proposed primary service area; WSPD , WKBN, WWJ, WTTF 
and WLEC serve 75-100%; WEOL, WTOD, WFOB, WFRO and WFIN 

serve 50-75%; WCAR, WKMH, WTOL and WHKK serve 25-50%; 16 others 
serve less than 25%. A minimum of 11 and a maximum of 19 stations 
provide such service to any portion thereof. If Malrite is simultaneously 
granted, the area of objectionable interference from that proposal receives 
a minimum of 11 and a maximum of 15 such services. 


2 The applicant shows a population of 211,378 within its 0.5 mv/m 


contour on Table No. 1 of Ex. 2 and a population of 211 ,387 on Table No. 5. 
On the latter table, an interference-free population of 156,863 is shown in 
lieu of the figure 156 ,854 adopted herein. It appears that the figure 

211 ,387 is an inadvertent transposition. 
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4, The following cities would be included within the proposed 2.0 
mv/m contour daytime: Port Clinton (pop. 5,541) which is served by 
Stations WJR, KYW, WLEC , WFRO and WSPD; Fremont (pop. 16,537) 
which is served by Stations WFOB, WSPD, WJT and WFRO; Clyde (pop. 
4,083) which is served by Stations WSPD, WLEC, WTTF, KYW and WJR; 
Bellevue (pop. 6,906) which is served by Stations WITF, WJR, KYW and 
WLEC; Sandusky (pop. 29,375) which is served by Stations WJ R, WLEC 
and KYW, 

5. Stations WJR, WFRO, WFIN, WFOB and WTITF pravids primary 


service (2.0 mv/m or greater) to all of the city of Tiffin daytime and 


Station WSPD provides such service to 80% thereof. 
6. Statims WLW, WJR and KYW, all clear channel stations, provide 
| 


primary service (0.5 mv/m or greater) to all of the rural area within 


the nighttime primary service area and Station WSPD serves 75% of the 
area with an interference-free signal of 2.0 mv/m or greater. 

7, Stations WJR, Detroit, Michigan, and WSPD, Toledo, Ohio 
provide primary service (2.0 mv/m or greater) to all of the urban area 
proposed to be served at night which involves only the city of Tiffin. 
Neither station provides a signal of at least 10 mv/m to the business and 


industrial areas thereof at night. | 


8. No objectionable interference would be caused to any existing 


standard broadcast stations. 
Malrite Broadcasting Company, Norwalk, Ohio 
(Req: 1240 Kc, 100 W. U. Class IV) 

9. According to the 1950 U.S. Census, Norwalk, Ohio had a popu- 
lation of 9,775.2/ Norwalk lies 57 miles southeast of Toledo, Ohio and 31 


miles east northeast of Tiffin, Ohio (center to center). No standard 
broadcast stations are presently assigned to the city of Norwalk nor to 
Huron County in which Norwalk is located. Huron County had a 1950 


population of 39,353. | 
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10. Based on an effective field (unattenuated at one mile) of 47.5 
mv/m, ground conductivity values for the area taken from Fig. M-3 of 
the Rules, and employing 1950 U. S. Census data, the proposed coverage 
is as follows: 


3/ : 
“According to the 1960 U. S. Census, Norwalk, Ohio has a population 
of 12,900 (1960 U. S. Census (PC (A1)-37)). 
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Contour (mv/m) Population Area (sq. mi.) 


0.5 (normally protected) 84,112 1,372 


Interference from WTOL, 11,768 (13.99%) 170 (12.4%) * 
WHIZ and WBBW 


Interference-free (if gtd alone) 72,344 1,202 


Additional interference from 17,216 (20.23%) 175 (12.74%) * 
proposed WBBW 


Total interference (if gtd with 28,784 (34.22%) 345 (25.14%) * 
proposed WBBW) 


Interference-free (if gtd with 55,328 1,027 
proposed WBBW) 


Additional interference 29,139 (34.65%) 501 (36.5%) * 
from proposed WHIZ 


Total interference (if gtd 40,907 (48.64%) 671 (48.9%) * 
with proposed WHIZ) 


Interference-free (if gtd 43 205 701 
with proposed WHIZ) 


Additional interference fropy 29,139 501 
proposed WBBW and WHIZ— 


Nighttime 
19.22 (interference -free) 10,194 12.6 


* Percentages refer to population and area 
within the normally protected contour. 


11. Stations WKBN, WIVN, WJR, WEOL and KYW provide primary 
service (0.5 mv/m or greater) to all of the rural area within the proposed 
daytime service area: WHKK, WLW, WRFD and WSPD serve 75-99% the reof; 


[800] 
45 

WOSU, WWST, WWIZ, WHK, WLEC and WTTF, 50-74%; WFRO, WWJ, 
WHCO and WFOB, 25-49%; WOWO, WGAR, WDOK, WMAN, WTOD ; WCLW 
and WAKR, less than 24%. A minimum of 12 anda maximum of 19 stations 
provide such service to any portion thereof. At least five stations provide 
such service to the areas of objectionable interference that would be re- 
ceived if the proposals of Stations WBBW and WHIZ were granted in- 
dividually or simultaneously with the proposal of Malrite. | 


Objectionable interference from proposed WBBW falls 
interference from proposed WHIZ. 


: 

4, jecti i within the 
| 
| 
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12. Stations WJR, Detroit, Michigan, WEOL, Elyria, Ohio and KYW, 


Cleveland, Ohio provide primary service (2.0 mv/m or greater) to the 


city of Norwalk daytime. 

13. Stations WJR, KYW and WLW, all clear channel stations, provide 
primary service (0.5 mv/m or greater) to all of the rural area proposed 
to be served nighttime. | 

14. Stations WJR, Detroit, Michigan and KYW, Cleveland, Ohio 
provide primary service (2.0 mv/m or greater) to all of the urban area 
proposed to be served at night, which involves only the city of Norwalk. 

15. According to the showing of Station WHIZ, Zanesville, Ohio, 
the Malrite proposal would cause co-channel objectionable interference 
to the existing operation of Station WHIZ (1240 Kc, 250 W, U, Class IV) 
in an area of 25 square miles including 600 persons representing 1.5% 
of the area (1,730 square miles) and 0.5% of the population 194 30 
persons) within the 0.5 mv/m contour of Station WHIZ. 5/ That station 
now suffers objectionable interference from Station WBBW affecting an 
area of 120 square miles including 4,640 persons or 6.9% of the area 
and 3.9% of the population within its 0.5 mv/m contour; thus, in the ag- 
gregate, Station WHIZ would suffer objectionable interference affecting 
8.4% of the area and 4.4% of the population within its 0.5 mv/ m contour. 
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The new interference area lies 23 to 28 miles northwest of the center 
of the city of Zanesville. Stations WKBN, WIVN, WHKK, WLW, WJW, 
WRFD , WWST, KYW, WWVA, WILE, WCLT, WBNS and WTNS provide 
primary service (0.5 mv/m or greater) to all of the new interference area 
and 4 stations serve portions thereof. If the proposal of Station WBBW 
(BP-12474, Dkt. 13109) is granted, Malrite would not cause objectionable 
interference to the existing operation of Station WHIZ inasmuch as any 
interference from Malrite would fall in the area which would suffer ob- 
jectionable interference from proposed Station WBBW. 

16. Co-channel objectionable interference would be caused to pro- 
posed Station WHIZ, Zanesville, Ohio (1240 Kc, 250 W, 1 Kw-LS, U, 
Class IV, BP-13029, Dkt. 13137) in an area of 140 square miles including 
3,540 persons representing 4.2% of the area (3,310 square miles) and 1.8% 
of the population (195,010 persons) within the 0.5 mv/m contour of Station 
WHIZ. That proposal would suffer objectionable interference from existing 


Byes. ene ane race 
2 The location of the existing 0.5 mv/m contour of Station WHIZ was 


based on field intensity measurements on that station in the directions 

of 29, 42, 74,133, 237, 275, 298 and 334 degrees true and on ground con- 
ductivity values from Fig. M-3 of the Rules thereafter and in directions 
not measured. Malrite submitted a separate showing of objectionable 
interference from its proposal to existing Station WHIZ, and its data were 
based on ground conductivity values taken from Fig. M-3 of the Rules. 
Since measured data are considered the best evidence, the showing of 
Malrite is not included herein. 
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Class IV Stations WBBW and WCOL affecting areas totalling 495 square 
miles including 16,100 persons or 15% of the area and 8.3% of the pop- 
ulation within its 0.5 mv/m contour; thus, in the aggregate, it would suffer 
objectionable interference totalling 19.2% of the area and 10.1% of the 
population within its 0.5 mv/m contour. The area of interference caused 
by Malrite lies 27 to 37 miles northwest of the center of the city of 
Zanesville. At least 12 stations provide primary service (0.5 mv/m or 


greater) to any portion of the interference area caused by Malrite. ‘If 
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the proposal of Class IV Station WCOL (BP-13155, Dkt. 13147) is granted 
simultaneously with Malrite, the interference which the Malrite proposal 
would cause to proposed Station WHIZ would decrease to an area of 110 
‘square miles including 1,990 persons. If the proposal of Station WBBW 
(BP-12474, Dkt. 13109) is granted simultaneously with Malrite, the inter- 
ference which the Malrite proposal would cause to proposed Station WHIZ 
would fall within that caused by proposed Station WBBW. | 

17. No new objectionable interference would be caused by Malrite 
to Station WTOL, Toledo, Ohio inasmuch as any interference to that station 
from the Malrite proposal would fall in an area presently under ob- 
jectionable interference from Station WCOL, Columbus, Ohio. 

18. No new objectionable interference would be caused to the existing 
operation of Station WBBW, Youngstown, Ohio inasmuch as any interference 
to that station from the Malrite proposal would fall in an area presently 
under objectionable interference from Station WHIZ, Zanesville. 

19. No objectionable interference would be caused to) proposed 
Station WBBW, Youngstown, Ohio (BP-12474, Dkt. 13109) inasmuch as the 
interfering contour (0.025 mv/m) of proposed Malrite falls | within the 
interfering contour of existing or proposed Station WHIZ and within the 
proposed service area of Station WBBW. 

20. No objectionable interference would be caused by the Malrite 
proposal to any existing standard broadcast stations other than shown 


herein. The Malrite proposal is mutually exclusive with the fe Breposs 


of Sayger Broadcasting Company herein. 

21. The proposed 0.5 mv/m contour of Malrite overlaps the 0.5 
mv/m contour of Station WTTF, Tiffin, Ohio (1600 Kc, 500 W. DA-D, 
Class II) in an area of 696 square miles including 32 ,332 persons re- 
presenting 44.3% of the area (1,568 square miles) and 23. 9% of the pop- 
ulation (135,041 persons) within the primary service area of Station WITF 
and 50.7% of the area (1,372 square miles) and 38.4% of the population 
(84 112) within the 0.5 mv/m normally protected contour of the Malrite 
proposal. Stations WKBN, WTVN, WJR, WEOL, KYW, WITF and WSPD 
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serve all of the above 0.5 mv/m overlap area, 12 others serve portions 
and a minimum of 13 and a maximum of 16 stations serve any one part 
thereof. Although Malrite would suffer objectionable interference within 
its 0.5 mv/m normally protected contour, no evidence was submitted em- 
ploying its interference-free contour whether if granted alone or sim- 
ultaneously with others. There would be no overlap of the respective 2.0 
mv/m contours of Station WI'TF and the Malrite proposal and neither 


station would provide primary service to the city of the other. 
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Issue No. 15 (formerly No. 13) 
22. Issue No. 15° is directed to the application of Malrite 


Broadcasting Company, among others, and for convenience is repeated 
here. It reads as follows: 
15. To determine whether transmitter site proposed by each of 

the following applicants is satisfactory with particular respect 

to any conditions that may exist in the vicinity of the antenna 

system which would distort the proposed antenna radiation 

pattern. 

23. Malrite’s antenna will be located in the backyard of a frame 

house (which will serve as the transmitter house) at 66 1/2 Main Street 
in the old built-up main business section of Norwalk. There is a mixture 
of residential and commercial buildings of frame and masonry construction 
in this area. The backyard site is rimmed on all sides with buildings 
one to three stories high and the base of the antenna would rest ina 
hollow with respect thereto 15 or more feet below the level of the surrounding 
rooftops. An automobile repair garage 15 to 30 ft. high and 12 1/2 ft. 
from the proposed antenna extends along one side of the yard. It is con- 
structed of metal framework and masonry, having steel frame supports 
with a grid of steel framing overhead. A three-story building is attached 
to the rear of the garage and has a metallic backing about 55 ft. wide. 
The one and a half to two-story house fronting the site has a metal roof 


49 
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| 
about 25 ft. wide. TV receiving antennas, some mounted on tall metal 


masts, are scattered about the area immediately adjacent to'the site 

on roofs of various buildings and have an over-all height of 40 to 50 ft. 
Standard power lines on poles 20 to 30 ft. high with drops running to 
buildings in the area are located some 30 to 60 ft. from the site in sev- 
eral directions. A high school building three stories high lies some 170 

ft. to the east and a church witha steeple lies some 200 ft. to the north- 
northeast of the site. Malrite's antenna system consists of a single, 
guyed, insulated, vertical steel tower with a lead length of 150 feet above 
base insulator. This is approximatley 0.19 wavelength on the proposed 
operating frequency of 1240 kilocycles. The proposed ground system will 
consist of an expanded copper ground screen having the dimensions 25 x 
84 feet for a total of 2,100 square feet. Ninety-four six-foot copper ground 
rods will be driven | 


Os te ee | 
-’ In the 309(b) letter to the applicant, the Commission advised that "it 


appears that the proposed site may involve serious cross-modulation and 
radiation problems with nearby metallic conductors and that a full study 
of the various problems which thus may be encountered should be made 
by the applicant. Furthermore, due to the curtailed ground system pro- 
posed, a question is raised as to whether or not minimum radiation ef- 
ficiency can be achieved for this class of station." | 
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into the ground and brazed to the screen around its perimeter. The tower 


will be located in the center of the ground system. Guy wires will be 120 
degrees apart and will be attached to concrete anchors located on the site 
at a maximum radius from the antenna. Plumbing in the surrounding 
buildings will be bonded to the ground system if possible. _ 
24. In the opinion of Malrite's engineer, the antenna system as 

proposed should produce a relatively non-directional pattern with a speci- 
fied RMS of 47.5 mv/m for 100 watts, the rectangular ground system would 
have negligible effect on pattern circularity, and, excluding outside in- 
fluences, a single vertical antenna would produce essentially a circular 
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pattern regardless of what ground system is employed. v/ He cited his 


experience in this regard with the installations of Stations KOHO and 
KAIM at Honolulu, Hawaii. These two stations employ the same antenna. 
The ground system is rectangular in shape and the antenna is off-center. 
The 240 ground radials vary in length from 48 to 139 feet and are partially 
covered by a two-story building. An FM transmitting antenna 76 ft. high 
is located 40 ft. from the building and other business buildings up to four- 
stories high are nearby. The proof of performance showed an essentially 
circular pattern. Another engineering witness testified on behalf of 
Malrite that Station WOOK (formerly WINX), Washington, D. C., had 
operated non-directionally and had employed an irregular shaped ground 
system with the antenna being located off-center. Railroad tracks ran 
alongside one edge of the ground system. A two-story paint factory 75 

ft. long made of cement block was situated 25 ft. from the base of the 
tower and a Quonset hut that was used for the transmitter building was 
located between the factory and the tower. Field strength measurements 
taken on eight radials (not filed with the Commission) showed the pattern 
to be circular within plus or minus 5 mv/m. 

25. Sayger's engineer was of the opinion that while it might be 
possible for Malrite to attain the specified RMS radiation of 47.5 mv/m, 
the combination of losses in the ground system and the effect of surrounding 
buildings, particularly the garage 8/ on the effective height of the antenna, 


We ee a ce 
4 This engineer actually set up a test transmitter at the proposed site 


employing an antenna and ground system with substantially the same 
dimensions as the antenna and ground system proposed by Malrite. 

Radials were measured in eight directions. An essentially circular pattern 
was obtained and the RMS was analyzed to be 46 mv/m for 72.3 watts power. 
The evidence was excluded as untimely and was then submitted as an offer 
of proof by Malrite. 


8/ Although Sayger alleged that the proximity of Malrite’s proposed 

Station to a garage represented a potential fire hazard because of possible 
arcing between metallic parts which would be immersed in the immediate 
vicinity of the antenna when the station is in operation, no findings are made 
here relative to this aspect inasmuch as it is not germane to any issue in 
this proceeding. 
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raised serious doubts that the specified radiation could be achieved. 
Additionally, he believed that cross-modulation would occur because of 
the presence of a cast iron roof drain within 15 feet of the antenna , an 
old corrugated steel roof with metal eave spouts on a house fronting the 
site, a large metal surface on a building at the rear of the garage adjacent 
to the property, and other nearby downspouting. Also, in his view, cross- 
modulation effects might occur in television receivers in the area. This 
same engineering witness also asserted that although he did not have 


extensive experience in the matter, in his opinion the shape of the ground 


system could affect the shape of the radiation pattern to an extent that 


it would approach a directional pattern where a rectangular ground system 
is installed. In this connection he cited his experience with Stations 
WABQ, Cleveland, Ohio and WSRS, Cleveland Heights, Ohio. | The ground 
system employed by Station WABQ was a rectangular insulated counter- 
poise on a rooftop. The measured non-directional operation produced 

an elongated pattern almost rectangular in shape. This, he felt, provides 
evidence that a rectangular ground system is conducive to a rectangular 
antenna radiation pattern. The rooftop counterpoise type ground system 
employed by Station WSRS and the non-directional radiation pattern as 
measured at one time by this witness (not previously submitted to the 
Commission) were essentially square in shape. Considering the shape of 
the proposed ground system, the buildings in the immediate vicinity 
thereof (including the adjacent garage) with plumbing, wiring and metallic 
attachment or metal roof, and the presence of power lines and TV re- 


ceiving antennas nearby, he judged that the proposed pattern; would not 
| 


be circular but might be distorted as much as 30%. It was also his view 

that the presence of a large gas storage tank located about 1/4 mile away 

from the antenna 2’ of Station WAMM, Flint, Michigan, distorted the 

field of the non-directional operation by causing a stretching of the pattern 

into a shape resembling a teardrop. | 
26. A witness for Malrite stated that he was not in agreement with 
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the proof-of-performance of Station WABQ, that the alignment of the dis- 
torted rectangular pattern was about 12 degrees removed from the 
alignment of the rectangular counterpoise rooftop ground system, and that 
the distortion was actually due to the close proximity of Fenn College, 

a 210 ft. 21-story ‘building constructed of steel frame with masonry 
exterior located 1 block southeast of the transmitter site of Station WABQ. 
Furthermore, with respect to the possibility of cross-modulation effects 
to which Sayger's engineer alluded, Malrite's engineer stated that under 
somewhat similar conditions in connection with the operation of Station 
WABQ, no cross-modulation effects were experienced in the area. 

27. Malrite Broadcasting Company submits that it will accept a 
grant of its application subject to the following condition: That prior to 
grant of program test authority sufficient field intensity measurements 
be provided the Commission to show that a minimum field intensity of 
150 mv/m/kw (47.5 mv/m for 0.1 kw) is attained by the installation and 
that the radiation pattern from the antenna is relatively non-directional 


in nature. 


9 He gave the dimensions of the tank as being 50 ft. high and 30 or 40 
ft. across, whereas the witness for Malrite stated the dimensions to be 
235 ft. high and 220 ft. across. 
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Conclusions 
1. The proceeding herein involves the applications of Sayger 

Broadcasting Company for a Class III facility unlimited operation at 

Tiffin, Ohio and Malrite Broadcasting Company for a Class IV facility 
unlimited with a minimum power of 100 watts at Norwalk, Ohio. Each of the 
two applicants has been found to possess the requisite financial, legal, 
technical and other qualifications to construct and operate its station 

except to the extent specified by the issues which remain principally 
questions of interference caused or received by each of the proposals. 


The principal question present requires a determination whether the 
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interference received by each of the applicants would affect more than 10% 


of the population within the normally protected primary service area in 
contravention of Section 3.28(c) of the Rules and, if so, whether circum- 
stances exist which would nevertheless warrant a waiver of the Rule and 
a grant of either or both applications. | 

2. Initially, it should be noted that Sayger Broadcasting Company 
requests authority to operate at Tiffin, Ohio as a Class Il station with 
1 kilowatt power daytime and 500 watt nighttime and that Malrite requests 
authority to operate at Norwalk, Ohio a Class IV station with 100 watt 
minimum power unlimited time. As the Findings demonstrate , the proposal 
of Sayger would receive interference from three existing stations to the 
extent of 17.5% or 37,074 persons out of a total population of 211 378 
persons proposed to be served. If the interference received were computed 
on the basis of a grant of the Malrite proposal, it would affect 54,524 persons 
or 25.8%. Nighttime, the Sayger proposal would receive interference 
from WCAE to the extent of 67.3% of the population and 79% of the area. 

3. As detailed in the Findings, the Malrite proposal would receive 


interference from three existing stations to the extent of 13. 99% of the 
total population to be served by its proposal. If Class IV Station WBBW's 
application for increased power is granted, the interference received by 
Malrite would be increased by 20.23%, resulting in a total interference 
received of 34.22%. Additionally, if the proposal of Class Iv Station WHIZ 
is also granted in this proceeding, the interference received by Malrite 
would be increased to 48.64%. ! 

4, A grant of the Sayger proposal would give Tiffin, a city of 18,952 
people y its second local station and its first local nighttime service. 
The Malrite proposal would give Norwalk, a city with 9 175 2/ people, 
and Huron County with a population of 39 359, 3/ a first local transmission 
service. It should be noted, however, that each of the cities involved 
receive primary service from a number of other stations. | In the case of 


Norwalk, daytime service is received over the entire city from three 


stations and Tiffin, on the other hand, receives primary service over the 
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entire city from five stations and over 80% of the city from another 


station. 


2/ 
3 


1950 U. S. Census figures. 
1950 U. S. Census figures. 
1950 U. S. Census figures 
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5. The Malrite proposal would cause co-channel interference to 
the existing operation of WHIZ, Zanesville, and would thereby increase 
over-all interference to that station from 3.9% of the population to 4.4% 
of the population within the 0.5 mv/m contour in a new area of interference 
located 22 to 28 miles from Zanesville. Sayger's proposal would cause 
no objectionable interference to any existing station. 

6. Whether a grant may be made of the Sayger and Malrite pro- 
posals depends upon whether sufficient circumstances exist which justify 
a waiver of Section 3.28(c) of the Commission's Rules and Regulations. 
Considering first the Sayger proposal, the Findings demonstrate that it 
will provide a second local daytime service and a first local nighttime 
service to a city with a population of more than 18,900 persons and that at 
least five other stations provide daytime primary service thereto. In 
addition, four stations provide primary service to the entire area proposed 
to be served by Sayger. Ordinarily such a proposal would be granted absent 
a serious technical or basic qualification obstacle. However, as is noted, 
in view of the fact that interference will be received by the proposal, a 
determination is necessary under Section 3.28(c) (3) of whether there 
is a sufficient showing that such a need exists for assignment of Sayger's 
proposal as to override the matter of inefficient allocation. An adverse 
conclusion must be reached respecting the proposal of Sayger. Sayger 
as noted, will receive 17.5% interference from existing stations. which 
is considerably more than the 10% limit provided by the Commission's 
Rules. No exception is provided in such rule for a grant of an application 


for Class Ill facilities where interference caused is in excess of that 
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amount, It is not ignored that Sayger's proposal would bring a second 
local service to a sizeable community as well as bring it its) first nighttime 
service, but in view of the Commission's policy with regard to interference 
in excess of 10% it is concluded that Sayger has failed to detnonstrate 
sufficient justification to warrant a waiver of the rule. Accordingly , it 
is concluded that the application of Sayger must be denied. | 

7. Turning to the proposal of Malrite and applying the same standard, 
it must be concluded that interference caused by Malrite to Station 
WHIZ is not excessive and that it is not sufficient to constitute a bar to 
a grant of its application. Considering this aspect of the rules alone, 
the need for the service would outweigh the loss of service caused by 
interference. However, in weighing whether this 100 watt proposal 
should be squeezed into the Class IV allocation, sight is not lost of the 
stated policy of the Commission that Class IV stations impose their service 
by increasing power to the maximum permissible limit of 1 kilowatt. 
Such a subsequent increase by Malrite would cause serious destructive 
interference to WHIZ operating with 1 kilowatt. This fact demonstrates 


that the Malrite application is, in fact, a shoehorn proposal disruptive 


of efficient allocation on the 1240 ke frequency. 
[807] | 

8. As in the case of Sayger, the proposal of Malrite would receive 
interference considerably in excess of 10% and, as the Findings demon- 
strate, if the proposal is considered in the light of a grant of other existing 
Class IV stations to increase power to 1 kilowatt the extent of interference 
received by Malrite would be at least 34% and as much as 48%. 

9. In concluding that the Malrite proposal should also be denied 
it must be noted that the exception to Class IV stations receiving more than 
10% interference does not apply to the case of Malrite for the rule states 
clearly, Further proviso 3 of this paragraph shall not apply to existing 
Class IV stations on local channels applying for an increase in power above 


250 watts nor to new Class IV stations proposing power in excess of 


[807] 


250 watts with respect to population in the primary service area outside 
the equivalent 250 watt 0.5 mv/m contour." Thus, in order to be eligible 


for a grant the Malrite proposal must meet the standards of Section 3.28 


(c) (3). It is submitted that the elements of exceptional circumstances 
are not here present even though the proposal would provide Norwalk with 
its first local transmission facility since there are three stations which 
provide primary service to all of the city. Moreover, none of the popu- 
lation proposed to be served by Malrite is without primary service either 
day or night. Furthermore, since it is Commission policy to upgrade 
Class IV stations so as to permit operation thereof with power in excess 
of 250 watts, Malrite would of necessity be forced subsequently to request 
increased power for Norwalk in the face of power increase for surrounding 
Class IV stations. But before this point may be appropriately reached the 
Malrite proposal must fulfill at the very minimum the allocation require- 
ments of the Commission's Rules. This it cannot do for at the outset it 
is clear that assignment of the frequency to Malrite involves excessive 
interference even at the minimum 100 watt operation. In order for the 
Malrite proposal to be considered it must involve less than the maximum 
permissible interference received, namely 10%, at 100 watts. Obviously, 
under the facts here obtaining, the Malrite proposal cannot comply with 
the basic allocation requirements and must be denied. 

10. The foregoing conclusions respecting the Malrite proposal 
are based on the use of soil conductivity figures and not on any field 
intensity measurements. Malrite at a very late stage of the proceeding 
offered measurements which were rejected because of their untimeliness. 
Some finality must attach to the administrative process and records of 
these proceedings cannot be kept open indefinitely. 

11. Accordingly, it is concluded that the applications of Malrite 
and Sayger be denied. 


57 


[808] 

Accordingly , IT IS ORDERED, this 28th day of June, 1961, that unless 
an appeal from this Initial Decision is taken by a party or the Commission 
reviews the Initial Decision on its own motion in accordance with the 
provisions of Section 1.153 of the Rules, the applications of Sayger 
Broadcasting Company and Malrite Broadcasting Company for new stan- 
dard broadcasting stations to operate at Tiffin. Ohio, and Norwalk, Ohio, 
respectively, BE AND THEY ARE DENIED. | 


/s/ Charles J. Frederick 
Hearing Examiner 
Federal Communications Commission 


Released: June 29, 1961 and 

effective 50 days thereafter, 

subject to the provisions of [Initials: J.R.B. - R.W.L] 
the Rule [1.153] cited in the 

ordering clause above. Ex- 

ceptions, if any, must be filed [Signed by Above 

within 30 days of the release date ailed by June 29, 1961 
unless an extension is duly granted. Mail & Files] | 
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[Received FCC - July 31,1961] 
EXCEPTIONS TO INITIAL DECISION AND | 
REQUEST FOR ORAL ARGUMENT OF | 
H. E, SAYGER, TR/AS SAYGER BROADCASTING COMPANY 


H. E, SAYGER, tr/as Sayger Broadcasting Company, files the following 


exceptions to the Initial Decision of Hearing Examiner Charles J. Frederick, 
released June 29, 1961. | 
Oral argument is requested. | 


Exceptions are taken to the following findings and conclusions in 
the Initial Decision, and to the failure to make certain other findings 


and conclusions. 
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I. 
EXCEPTIONS TO FINDINGS 

1. To the failure to find that Tiffin has substantial size and im- 
portance, and has'experienced growth in the various economic, industrial 
and agricultural fields as evidenced by the data contained in Sayger Exhibit 
1. 

2. To the failure to find that Tiffin is the center of a large area, 
and is the location of numerous Federal, state, county and civic govern- 


mental bodies, churches, schools, colleges, utilities, industries, civic 


groups, and other organizations. [Sayger Exhibit 1]. 


3. To the failure to find that in the twelve months preceding the 
hearing the following events took place at night in Tiffin, Ohio and could 
have been broadcast live only by a full time AM station which Tiffin lacks: 

18 local football games, and 3 out of town 

19 local baseball games, and 6 out of town 


Unlimited number of games played under light in the Midget, 
Babe Ruth, and High School league. All of these teams play 
in tournaments at the end of the season with great local interest. 


There is tremendous interest in Major League night games. 
County Basketball tournment play. Also amateur inter-city 
basketball tournament. 


Chamber of Commerce annual banquet 
Heidelberg Annual Business banquet 

Four Heidelberg College Concerts 

Tiffin Chorus Annual Concert 

The Junior Chamber Annual Award Banquet 
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The Downtown Coaches Annual Football Banquet 
The Calvert Booster Football Banquet 
The Heidelberg Football Award Banquet 
Rotary's Annual Ladies Night Banquet 
The Dad Kernan Council #136 Award Night 
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United Commercial Travelers Banquet 
Town and Country Banquet 

Tiffin Women's Club 

YM-YW Annual Banquet 

Heidelberg Faculty Women's Banquet 


American Association of University Women Annual Meeting 


Tiffin Annual Sidewalk Days 
segue Ex.1] 


4. To the failure to make any findings as to the testimony of twenty- 
two members of the public who reside in Tiffin, and to the failure to find 
that they testified as shown in Appendix I as to the need for a fulltime 
station in Tiffin, Ohio. Pursuant to the provisions of Section 1.154(a) 
of the Commission's Rules and Regulations the testimony of these witnesses 
is summarized in Appendix I attached hereto and made a part he reof 
[Sayger Exhibit1]. | 

5. To the failure to find that no members of the public testified 
in support of the establishment of the proposed Malrite or any other 
station in Norwalk. [Sayger, Proposed Findings, p. 35]. 

6. To the finding [No. 20, page 6] that the Malrite proposal is 
mutually exclusive with the Sayger proposal [Sayger zs Con- 
clusions, pp. 47-48.] 

7. To the finding that 38.4% of the population within the 0.5 mv/m 
contour of the proposed Malrite-Norwalk station will also be served by 
Malrite's Tiffin station WI'TF, whereas 74.9% of the | 
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population within the proposed Malrite-Norwalk station's actual inter- 
ference free contour will also be served by Malrite's Tiffin station. 
[Malrite Ex. 4; Ex. 2, p.7]. | 
8. To footnote 8 on page 8 of the Initial Decision wherein the 
Examiner finds that the fire hazard in the vicinity of Malrite’ s antenna 
system is not germane to any issue in this proceeding, and to the failure 


to find that Malrite's antenna would be only 12.5 feet from an automobile 
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garage wherein gasoline tanks are exchanged within the horizontal field 
of Malrite's proposed antenna |Sayger Ex. 5, p. 5]. 

9. To the failure to find that Malrite's proposed ground system 
consisting of a 25' x 84’ screen does not approach the minimum require - 


ment of 90 radials one quarter wave length long (198.4 ft.) set forth in 


the Commission's Rules. [Sayger Ex. 5, p. 4]. 


II 
EXCEPTIONS TO CONCLUSIONS 

1. To conclusions 1, 4, 6, 8, and 11, and the ordering clause in- 
sofar as they propose the denial of Sayger's application, and to the 
failure to conclude that Sayger's application should be granted. [See 
brief accompanying these Exceptions | 

2. To conclusion 4 insofar as it recites that Tiffin receives primary 
service from five stations and partial service from another, and fails to 


conclude that Tiffin receives no local nighttime service 
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FCC 62-216 
16220 


Appearances 

Andrew G. Haley and Michael H, Bader (Haley, Wollenberg & Bader) 
on behalf of Sayger Broadcasting Company; Samuel Miller on behalf of 
Malrite Broadcasting Company; George S. Smith (Smith, Hennessey & 
McDonald) on behalf of Mahoning Valley Broadcasting Corporation; Robert 
F. Jones on behalf of Southeastern Ohio Broadcasting System, Inc.; Pierson, 
Ball & Dowd on behalf of The Community Broadcasting Company; and P. 
W. Valicenti on behalf of the Chief, Broadcast Bureau, Federal Commun- 
ications Commission. 

DECISION 


By the Commission: Commissioner Bartley not participating; 
Commissioner Ford absent. 


1. Sayger Broadcasting Company seeks a construction permit for 
a new standard broadcast station at Tiffin, Ohio (1250 kc, 500 w, 1 kw-LS, 
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DA-2, U, Class Ill). Malrite Broadcasting Company requests a construc- 
tion permit for Norwalk, Ohio (1240 ke, 100 w, U, Class IV), The Initial 
Decision of Hearing Examiner Charles J. Frederick (FCC 61D- 98), re- 
leased June 29, 1961, would deny both applications. Exceptions to the 
Initial Decision were filed by both applicants. The rulings on these 
exceptions are set forth in the Appendix hereto. Oral argument was 
heard before the Commission en banc on December 14, 1961. 

2. The Hearing Examiner's findings and conclusions have been 
considered in light of the exceptions filed, and they are adopted except 
as indicated herein and in our rulings on the exceptions. The principal 
issues in this proceeding involve the applicants' compliance with Section 
3.28(d) (3) of the Commission's Rules. | 
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Sayger's Proposal 

3. Under its proposed daytime operation, Sayger's normally - 
protected 0.5 mv/m contour would encompass an area of 2 480 square 
miles with a population of 211,378 persons. Due to interference from 
existing stations, 17.5% of the population within the foregoing contour 
would not receive service from the proposed station. No part of the 
rural area within the whole of Sayger's normally-protected contour -- 
including the proposed interference areas -- receives daytime primary 
service from fewer than 11 other stations. Tiffin, the city|to be served, 
receives such service from no fewer than 5 other stations, one of which 
is located in Tiffin and licensed to Malrite. Other cities proposed to be 
served by Sayger are presently served by no fewer than 3 other stations. 
At night, Sayger would be limited to its 13.5 mv/m contour containing 
24,001 persons in an area of 117 square miles, the interference within 
its normally-protected (4.0 mv/m) contour causing a 67.3% population 
loss. V/ The rural area within Sayger's proposed nighttime service area 
receives primary service from no fewer than 3 other stations. Tiffin, 
the only urban area to be served at night, presently receives 2.0 mv/m 
service from two stations neither of which provides a signal of 10 mv/m 


to Tiffin's business and factory areas. 
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4, Sayger concedes that its daytime proposal does not comply 
with the 10% limitation prescribed by Section 3.28(d)(3) of the Rules but 
contends that unusual circumstances dictate waiver thereof. In support, 
Sayger points out that a new primary service would be brought to num- 
erous persons; that the station would provide a second local daytime service 
and a first local nighttime service to Tiffin; that, nighttime, a ''white 
area" consisting of the business and factory areas of Tiffin would be 
served; 2/ that daytime primary service would be provided to 5 other cities 
ranging in population from 4,083 to 29,375 persons, all located from 16 
to 33 miles from Tiffin; and, that no interference would be caused to any 
existing stations. 

5. The Commission holds daytime proposals to higher standards 
of efficiency than nighttime proposals, and exceptions from nighttime 
violation of Section 3.28(d)(3) are provided for in specified "first local” and 
"white area" nighttime situations. But, even if such nighttime features 
can appropriately be looked to in determining whether a daytime violation 
should be permitted, the Commission would be reluctant to base a daytime 


waiver solely or principally on nighttime considerations. 


/ Oe E é 
i Because Tiffin is presently without a local nighttime standard broad- 
cast facility , there would be no violation at night of Section 3.28(d)(3). 


2/ According tothe 1960 Census, Tiffin has a population of 21,478. 
Although evidence on the point was not tendered, it is reasonable to assume 
that 10% of the population (2,148) reside in the business and factory areas. 
Sunshine State Broadcasting Company, Inc., FCC 62-134. 
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Thus, the daytime proposal itself must also possess outstanding features 


of the type relied upon by the Commission in extending waiver of the Rule 3 


This consideration serves to distinguish the Southern Indiana case uv a 


case principally relied upon by Sayger. There, the daytime station pro- 
posed was to be the first in the community as well as the first in the county, 


and it was also to provide a second primary service daytime to 12,378 


= [852] 


persons. Here, Tiffin already has a daytime station, and no b pettion of 


Sayger's proposed service area presently receives daytime primary 
service from fewer than 3 other stations. As in the Dodge City case 
(footnote 3, supra) , the daytime showing is deficient, failing even to 
approach that before us in Southern Indiana. Accordingly, the waiver 
request must be denied. | 

Malrite's Proposal 

6. Within its normally-protected 0.5 mv/m daytime contour, 
Malrite would ordinarily serve a total of 84,112 persons in an area of 
1,372 square miles. Due to interference from three existing stations, 
48.64% of the population within this contour would not receive service. 
(At the time of the hearing, the total interference from these three 
stations totaled 13.99%; two of these (Class IV Stations WBBW and WHIZ) 
however, were subsequently granted power increases. See WBVP, Inc., 

31 FCC 532 (1961) and WMRC, Inc., et al., 31 FCC 57, 59 (1962). ) The 
rural area within Malrite's primary service area presently receives 
primary service from 5 to 12 other stations. Three stations provide 
primary service to Norwalk, a city of 9,775. Where formerly Malrite 
would have caused slight interference to WHIZ, this element has been 

removed by the recent grant to WBBW. At night, Malrite would serve 
to its 19.22 mv/m contour an area of 12.6 square miles encompassing 
10,194 persons. The rural service area now receives three other pri- 
mary signals; the urban area (Norwalk) now receives two. 

7. Malrite objects to the Examiner's refusal to allow it to sub- 
stitute field intensity measurements on Stations WBBW and WHIZ for 
earlier-submitted coverage figures based on the Commission's soil maps. 
Taking into account the recent power increases extended to WBBW and 
WHIZ, the measurement data would have the effect of reducing the violation 
from 48.64% to 33.6%. Irrespective of the figure, however, Malrite submits 
that a waiver of Section 3.28(d)(3) is warranted because (a) Malrite pro- 
poses the first local transmission facility in Norwalk and| Huron County 
(pop. 39,353), and (b) Norwalk receives only 3 services daytime and the 


county only two. 
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3/ Cf. Dodge City Broadcasting Company, Inc., 29 FCC 900,19 RR 
615 (1960), where the daytime interference was to be 17.7% and the 


applicant was to provide a first nighttime service to Liberal, Kansas. 
Because there was already a daytime station located in Liberal, and 
because the applicant could show gray-area coverage involving only 747 
persons, the waiver request was denied. 


4/ Southern Indiana Broadcasters, Inc., 24 FCC 521,15 RR 349 (1958). 
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8. We are in full accord with the Examiner's refusal to permit 
Malrite to substitute field intensity measurements for its earlier- 
submitted soil map computations. Since Malrite did not offer to change 
its showing until well after all of the parties had put in their engineering 


evidence, the offer must be viewed as untimely, and Malrite must be 


bound by the evidence which it originally chose to submit.2/ WKAP, 


Inc., 6 RR 260 (1950), offers no support for Malrite's position. There, 
the Commission permitted a reopening of the record for the introduction 
of measurement data showing the interference between the two applicants 
to be less than previously computed from the soil maps. However, in 
that case there existed the possibility that both applications could be 
granted as not being mutually exclusive, a consideration not present as 
to the measurement data tendered here. 

9. But, regardless of the figure used, Malrite cannot be granted. 
As has been many times stated, unusual circumstances must be present 
to justify waiver, and we regard the circumstances relied upon here by 
Malrite as insufficient. We recognize that Malrite would bring a first 
station to Norwalk and Huron County and that in such respects the sit- 
uation is similar to that before us in the Southern Indiana case (par. 5, 
supra) whe re we waived 17.1% interference. However, we cannot consider 
such factors as persuasive whe re, as here, the station would suffer a 
minimum interference of almost twice that allowed in the Southern Indiana 
case which, as was stated therein, was "a close and difficult case". 
See Louis Adelman, 28 FCC 432,18 RR 97 (1 960)9/ where the station was 
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to suffer 22.5% interference and was to provide a first local service to 
a community of over 14,000 persons. 

10. Remaining are questions relating to Malrite's proposed antenna 
site , and to Malrite's possible violation of the multiple-owne rship rule, 
These questions need not be resolved, since, as set forth above , Malrite 
has failed to persuade the Commission that the beneficial effects of its 
proposal would outweigh the grossly inefficient operation proposed.’ 

ACCORDINGLY, IT IS ORDERED, This 21st day of February, 1962, 
That the applications of Sayger Broadcasting Company and Malrite 
Broadcasting Company, for new standard broadcast stations at Tiffin, 
Ohio, and Norwalk, Ohio, respectively, ARE DENIED. | 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple | 
(Initials: J.R.B.- I.J. ) Acting Secretary | 


Released: February 27, 1962 


oo ee | 
2 Cf. Alkima Broadcasting Company, 30 FCC 932 (1961), where test 
measurements were rejected and the parties held toa stipulation as to 


coverage previously entered into. 
8/ astirmed, sub nom.,Guinanv.FCC, _‘F’ _, 22, RR 2026 (1961). 


u The Initial Decision contains findings but no conclusions on these 
issues. The better procedure is for the Examiner to fully'resolve each 
issue specified for hearing in the proceeding. Alkima Broadcasting 
Company, 30 FCC 932 (1961). 
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APPENDIX 


Rulings on Exceptions to the Initial Decision 


Oe 


| 
| 
Exceptions of Sayger Broadcasting Company 


Exception No. Ruling 


1,2 Granted in substance. The findings in para. 1 are 
completed with the additional finding that Tiffin 
is a community of growing size and importance. 


3,4,5 Denied. The need for a first service can be 
presumed. 
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66 
Exception No. Ruling 


Denied. Whether the applications are mutually- 
exclusive is immaterial in light of the decision 
reached herein. 


Denied. The Examiner's finding is accurate. 
Denied. (See par. 10 of the Decision.) 
Denied. (See pars, 3-5 of the Decision.) 
Granted. (See pars. 3-5 of the Decision.) 


Denied. (See pars. 4-5 of the Decision and see 
ruling on Sayger's Exception No. 4.) 


Denied. (See pars. 4-5 of the Decision.) 

Denied. (See par. 10 of the Decision.) 

Denied, in view of the Decision herein. 
Exceptions of Malrite Broadcasting Company 


Granted in substance, and par. 9 is completed 

with the findings that (1) the trading areas of 
Norwalk and Tiffin are considered separate; 

(2) Malrite intends to program and obtain com- 
mercial support for WTTF and its proposed Norwalk 
station principally from the county where each is 
located; and (3) Norwalk is a trading center and 

the largest city in Huron County. 


—_—__—_—— 

Exceptions 10, 11,12, 13, 14, 15, 16 and 17 correspond to Sayger 
Broadcasting Company's Exceptions 1, 2, 3,4,5,6, 7 and 8 to the 
Conclusions in the Initial Decision. 
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Exception No. Ruling 
2 Denied. The Examiner's ruling is affirmed. (See 
pars. 6-8 of the Decision.) 
Denied. (See par. 10 of the Decision.) 


Denied. The requested findings are essentially 
cumulative in nature. (Also, see par. 10 of the 
Decision.) 


Denied. See par. 6 of the Decision.) 


Denied. (See ruling on Malrite's Exception No. 2.) 
Denied. However, see par. 10 of the Decision. 
Denied. (See pars. 6-9 of the Decision.) 
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(i) 


QUESTIONS PRESENTED” 


1. Whether the Commission acted in violation of Section 307 (b) of 
the Communications Act by the denial of appellant's request for a waiver 
of Section 3.28 (d) of the Commission's Rules and the denial of the applica- 
tion for an unlimited time standard broadcast station in a community which 


has no local station licensed to operate at night. 


2. Whether the Commission erred in concluding that appellant had 
not made a persuasive showing of need for a waiver of the provisions of 
Section 3.28 (d) of the Commission's Rules by failing to give due considera- 


tion to material and relevant factors. 


3. Whether the Commission erred by including as a reason for the 
denial of appellant's request for waiver of Section 3.28 (a) of the Commis- 
sion's Rules, the existence in the community of a daytime station which had 
been authorized after appellant requested consolidation of the daytime ap- 
plication with appellant's application for an unlimited time standard broad- 
cast station. 


ad 
See prehearing stipulation of May 15, 1962. 
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ARGUMENT: 


I, The Commission Erred in Refusing to Grant 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,956 


HERMAN E. SAYGER, tr/as 
SAYGER BROADCASTING COMPANY, 


Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


On Appeal from Decision and Order of the 
Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 


This is an appeal pursuant to Section 402 (b)(1) of the ‘Communica- 
tions Act of 1934, as amended (47 U.S.C. Sec. 402 (b)(1), from a Decision 
and Order of the Federal Communications Commission, released on 
February 27, 1962, denying appellant's application for a new standard 


broadcast station at Tiffin, Ohio. 


2 
STATEMENT OF THE CASE 


This is an appeal from a Decision and Order of the Federal Com- 
munications Commission denying the application of Herman E. Sayger, 
tr/as Sayger Broadcasting Company, for a new standard broadcast sta- 
tion to be located at Tiffin, Ohio [R 850]. 


On October 29, 1957, appellant applied for a construction permit 
from the Federal Communications Commission for a new standard broad- 
cast station to operate on 1250 kc, daytime only, at Tiffin, Ohio [R 1]. 
This application was amended on May 20, 1958, to specify unlimited time 
operation [R153]. At the time the application was filed there was no 
standard broadcast station authorized in Tiffin. Appellant's application 
was mutually exclusive with applications of Tiffin Broadcasting Company, 
which was later dismissed [R 460], and Malrite Broadcasting Company 
(1250 kc, daytime only, in Tiffin, Ohio). 


The Malrite application for Tiffin was amended to specify operation 
on 1600 ke and, on July 22, 1959, this amended application, after hearing 
in a separate proceeding, was granted by the Commission. Malrite then 
constructed and ‘placed in operation in Tiffin, Station WTTF, operating 
daytime only. Prior to the Malrite hearing, appellant timely requested 
that the Commission consolidate hearings on his and Malrite's applica- 
tions. Appellant also sought intervention in the Malrite hearing and a 
stay of that proceeding [R 250]; all of these requests were denied by the 
Commission [R 288]. Appellant's requests were based on the action of 
the Commission, on March 26, 1959, in raising an issue with respect to 
possible non-compliance of the daytime portion of his proposal with the 


provisions of the so-called ten percent rule, Section 3.28 (d) of the Com- 


mission's Rules [R 248-c]. 


Appellant's proposal did, in fact, involve interference to a total of 
17.5 percent of the population residing within the proposed station's 
normally protected daytime contour. Appellant contended that since a 


waiver of Section 3.28 (d) was requested, a grant of Malrite's application 
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prior to consideration of appellant's would prejudice appellant's applica- 
tion, inasmuch as his request for waiver of the rule was founded on lack 
of any local standard broadcast service in Tiffin. Appellant further 
argued that a grant to Malrite, without allowing appellant to participate, 
would prejudge appellant's application and thus, consolidation was proper 
[R 250]. | 


In denying appellant's request for consolidation the Commission 
stated, inter alia, that "no useful purpose would be served Iby consolidat- 
ing the said proposals because of the Section 3.28 [ (d)] questions." The 
Commission also recited and apparently relied on, a portion of one of 
the oppositions filed by Malrite to the effect that a grant of its Tiffin 
proposal "would not prejudge Sayger's application because: “Tiffin would 
still be without a standard broadcast nighttime facility." [R 289]. 


Appellant's application was later dasignated for hearing in a pro- 
ceeding with some fifty-nine other applicants, among which was included 
a Malrite application for a second station, this one requested for Norwalk, 
Ohio, near Tiffin [R 297]. The proceeding, after the Commission found 
the other applications to have no effect on either appellant’ 's or Malrite's 
applications, ultimately became one concerning appellant' g application 
for a Tiffin station and Malrite's application for a Norwalk station [R 
642]. Both of these applications were denied by the Commission ina 
Decision and Order released February 27, 1962, and it is from this action 
that this appeal is taken [R 850]. | 


The basis for denial of appellant's application was the inconsistency 
of appellant's proposed daytime operation with the provisions of Commis- 
sion Rule 3.28(d). The Commission determined that appellant's evidence 
presented in support of his request for waiver of the rule was not persua- 
sive, so as to justify such action [R852]. This evidence was to the 


following effect; 


(1) Tiffin's population in 1950 was 18,952 (in 1960 it was 21,478) 
and Seneca County in which Tiffin is located, had 1950 population of 
| 
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52,978. The population growth between 1940 and 1950 was 17.7 percent. 
[R 645]. 


(2) Tiffin has substantial size and importance and has experienced 
growth in various economic, industrial and agricultural fields, and is the 
center of a large area and the location of numerous Federal, state and 
county and civic governmental bodies, churches, schools, colleges, utili- 


ties, civic groups, industries and other organizations [R 646-59]. 


(3) Twenty-two members of the public who reside in Tiffin testi- 
fied to the need for a full-time station in Tiffin, Ohio. These witnesses 
testified to the fact that many sports, political, service club and similar 
events of significant local interest were not broadcast to Tiffin residents 
because of the lack of a nighttime broadcast facility. They testified to 
the desirability of nighttime service in emergency Situations, to the fact 
that the majority of the people do not have access to radio during the day- 
time because of their occupations, to the fact that Heidelberg College, in 
Tiffin, sponsors many events of cultural significance which could be 
presented to the public only by a nighttime facility, to the benefit which 


would accrue to the Tiffin schools if their activities could be broadcast, 


and to similar areas where nighttime radio would aid the community [R 


662-93]. 


(4) Tiffin has no local broadcast station with a nighttime opera- 
tion [R 851]. 
(5) Apart of Tiffin receives no primary nighttime standard broad- 


cast from any source [R 851]. 


(6) The only primary nighttime services which the remainder of 
Tiffin receives originates from a clear channel station in Detroit, Mich- 
igan, and from a large regional broadcast station in Toledo, Ohio. Detroit 


and Toledo are ninety and forty-five miles respectively from Tiffin [R 798]. = 


(7) The daytime operation of the appellant's proposed operation 
would afford a new, interference-free, broadcasting service to 174,304 
persons, and nighttime to 24,001 [R 797]. 
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(8) The proposed operation of appellant would result in no inter- 


ference to any existing broadcasting facility [R 798]. 


The Commission, in refusing to waive Rule 3.28 (d), did so on the 
asserted basis that it could not justify such waiver as to daytime opera- 
tion principally on nighttime considerations, and that "the daytime pro- 
posal itself must also possess outstanding features of the type relied upon 
by the Commission in extending waiver of the Rule [ Citing Dodge City 
Broadcasting Company, Inc., 19 Pike & Fischer RR 615]."" ‘[R 852]. 


The Commission also denied appellant's exceptions to the hearing 
examiner's failure to find that a large number of events of Nocal interest 
occurred in Tiffin which could only be broadcast by a full time broadcast 
facility, and to his failure to make any findings in respect to the testimony 
of twenty-two members of the Tiffin public as to Tiffin's needs for a full 
time facility [R 811-12]. The Commission chose instead to presume the 


existence of a need of a nighttime operation [R 854]. 


STATUTES INVOLVED 


The pertinent provisions of the statutes and rules involved are set 
forth in the text of the brief. 


STATEMENT OF POINTS | 


I. The Commission erred in failing to grant Appellant's request for 
waiver of Section 3.28 (d) of the Commission's Rules and in its failure to 


grant appellant's application for an unlimited time broadcast station. 


Il. The Commission erred in including as a reason for denial of 
appellant's requested waiver of Section 3.28 of the Commission: s Rules, 
the existence of a standard broadcast station in Tiffin, Ohio as it had 
arbitrarily denied consolidation of appellant's application for a full time 
station and the application for the daytime station which now exists in 


Tiffin. | 


6 
SUMMARY OF ARGUMENT 
I. 


The Commission in its refusal to grant appellant's application for 
a fulltime broadcast facility in Tiffin, Ohio, acted in violation of the Com- 
munications Act of 1934 as amended, 47 U.S.C. 397. The Commission 
followed a purely mathematical approach to the allocation question and 
allowed its rules of engineering standards to take precedence over the 
statutory command. The Commission in so acting refused to consider 
the merits of appellant's evidence offered in support of the issuance of 
a license. The result of this action was contrary to, rather than in sup- 
port of, the public interest, convenience, and necessity, inasmuch as ap- 
pellant’s evidence showed a clear need for his proposed facility in Tiffin, 


and one sufficient to justify waiver of the Commission's ten percent rule. 


Il. 


The Commission erred in basing its refusal to grant appellant's 


application upon the existence of a daytime facility in Tiffin, Ohio. The 


Commission by granting the daytime license in a hearing in which it 
refused to allow the appellant to participate, in effect prejudged appel- 
lant's application. To base its present decision upon the existence of 
that facility is arbitrary, capricious, and unreasonable, and contrary to 
the law. By the Commission's action, the appellant was placed under a 
much greater burden than he would have been had the request for con- 
solidation been granted and had a hearing on the relative merits of the 


daytime and fulltime applications been held. 
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ARGUMENT 
THE COMMISSION ERRED IN REFUSING TO GRA 


APPELLANT'S APPLICATION FOR AN UNLIMITED, 
TIME BROADCAST STATION 


The Congressional mandate to the Federal Communications Com- 
mission with respect to the allocation of radio frequencies is found in 
Section 307 of the Communications Act of 1934 as amended, 47 U.S.C. 307. 
That mandate is: | 

(a) The Commission, if public convenience, interest, 
or necessity will be served thereby, subject to the 


limitations of this chapter, shall grant to any applicant 
therefor a station license provided for by this chapter. 


'(b) In considering applications for licenses, and modifi- 
cations and renewals thereof, when and insofar as there 
is a demand for the same, the Commission shall make 
such distribution of licenses, frequencies, hours and 
operation, and of power among the several States and 
communities as to provide a fair, efficient and iequitable 
distribution of radio service to each of the same." 

The Commission, in its refusal to grant appellant's application 
acted arbitrarily and capriciously, and contrary to the evidence, and it 
failed to give effect to the statutory command. The Commission rested 
its decision on section 3.28 (d) of its rules — the so-called ten percent 
rule. In its refusal to waive the rule and grant appellant's application, 
the Commission said that "outstanding features'' must be present to just- 
ify such a waiver [R 852]. At the same time the Commission refused to 
analyze the "features" which appellant adduced in support of his applica- 
tion. See, infra p.8-11. The Commission instead mechanically applied its 
engineering standards without viewing the public interest. In so doing, 


the Commission committed reversible error. | 


The ten percent rule is not one from which deviations have never 


been allowed. This was illustrated in Beaumont Broadcasting Corpora- 


tion v. Federal Communications Commission, 91 USS. App. D.C. 111, 202 
F. 2d 306. | 


"{ T]he Commission has long recognized that [the ten 
percent rule] specifies only a norm, nota hard and 
fast rule. Both in authorizing and refusing to authorize 
departures from the ten percent standard, the Commis- 
sion has frequently stated that the governing criterion 
is the public interest.” [| Emphasis added. 


Although the Commission has authority to make regulations necessary 
to prevent interference between broadcast stations, Section 393 of the Com- 
munications Act of 1934 as amended, 47 U.S.C. 393, the overriding consid- 
eration in the matter of broadcast licensing remains the public interest. 
And when the regulations of the Commission are applied in such a manner 
as to defeat, rather than to serve, the public interest, such action must 
give way to the mandate expressed in Section 307 of the Communications 
Act of 1934. See Beaumont Broadcasting Corporation Vv. Federal Com- 


munications Commission, supra. 


The approach which the Commission must take in its consideration 
of applications was stated in Courier Post Pub. Co. V- Federal Com- 
munications Commission, 70 U.S. App. D.C. 80, 104 F. 2d 213: 

In administering the law, the Commission must consider 

each case upon its individual grounds. The permit should 

be granted if it meets the statutory criterion of public 

convenience, interest or necessity, if not, it should be 

denied.” {Emphasis added. ] 
It appears from the Commission's Decision and Order in this proceeding 
that the only extent to which it considered the "individual grounds" of this 
application was in determining the application of section 3.28 (d) of its 
rules. The Commission said only that there were not "outstanding fea- 
tures” as to daytime operation which would justify waiver of the rule and 
declined to analyze the evidence as to both daytime and nighttime need 
adduced to indicate that the grant would serve the public interest, con- 


venience, and necessity [R 852]. 


Rather than view the evidence the Commission chose to conclude 


that "the need for a first [nighttime] service can be presumed” [R 854]. 
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This was the Commission's disposition of appellant's following exceptions 

to the initial decision of the trial examiner: | 

"3. To the failure to find that in the twelve months 
preceding the hearing the following events took place at 
night in Tiffin, Ohio and could have been broadcast live 
only by a full time AM station which Tiffin lacks. 


18 local football games, and 3 out of town | 

19 local baseball games, and 6 out of town | 

Unlimited number of games played under light in 
the Midget, Babe Ruth, and High School league. 
All of these teams play in tournaments at the 
end of the season with great local interest. 

There is a tremendous interest in Major League 
night games. County Basketball tournament 
play. Also amateur inter-city basketball 
tournament. 

Chamber of Commerce annual banquet 

Heidelberg Annual Business banquet 

Four Heidelberg College Concerts 

Tiffin Chorus Annual Concert 

The Junior Chamber Annual Award Banquet 

The Downtown Coaches Annual Football Banquet 

The Calvert Booster Football Banquet 

The Heidelberg Football Award Banquet | 

Rotary's Annual Ladies Night Banquet | 

The Dad Kernan Council #136 Award Night | 

United Commercial Travelers Banquet | 

Town and Country Banquet 

Tiffin Women's Club 

YM-YW Annual Banquet 

Heidelberg Faculty Women Banquet 

American Association of University Women Annual 
Meeting 

Tiffin Annual Sidewalk Days 


"4. To the failure to make any findings as to the testi- 
mony of twenty-two members of the public who reside 
in Tiffin, and to the failure to find that they testified . . . 
as to the need for a full time station in Tiffin, Ohio... ." 
[R 811-12] | 


It can arguably be said that appellant has no standing to complain of 


a finding presumed in his favor, even though his evidence was not examined 
by the Commission. It is submitted, however, that in dealing with a rule 
which has been shown to be subject to waiver in an appropriate situation, 
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such evidence as the Commission here refused to examine may be the 
ultimate determinant of the result. It likely would not be questioned that 
the need, which the Commission presumed, will vary substantially depend- 
ing upon the size of a community, the type and number of events which oc- 
cur and which are susceptible to radio broadcast, and many other variable 
factors. If the Commission merely presumes the need, and then discounts 
it entirely, it is difficult to see how a waiver of its rule can ever be just- 
ified. 

In addition, this mechanical approach to the matter of issuing sta- 
tion licenses which the Commission took in its application of the ten per- 
cent rule, is squarely opposed to the criterion established by Courier 


Post, supra, that the "Commission must consider each case" individually. 


Had the Commission elected to study the evidence offered by appel- 
lant in support of its request for waiver of the ten percent rule it would 


have found, among other items: 


(a) The testimony of twenty-two members of the Tiffin public ex- 


pressing Tiffin's need for a nighttime standard broadcast service which it 


was not receiving and which appellant offered to provide [R662]. An 


example of such testimony is the following: 


"As is true with most business and professional 
men, the opportunity of listening to a station does not 
present itself during the daylight hours and local 
events whether of a political, social, sport or educa- 
tional nature cannot be brought to the people generally 
except in the evening hours. It would be a great serv- 
ice to the people of this community if such local events 
could be broadcast at such time. There are many 
events of the aforesaid nature which I am sure would 
be interesting, entertaining and educational which at 
present cannot be brought to the people." [R 670] 


(b) Engineering data to the effect that part of the city of Tiffin 
receives no standard broadcast service at night and would receive its 


first service from the station proposed by appellant and that the remainder 
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of the city of Tiffin receives only two other standard broadcast services, 
these originating in Detroit, Michigan and Toledo, Ohio, both some distance 
from Tiffin and offering services primarily to populations different from 
that in Tiffin due to the differences in relative size [R 797-98] : 


(c) Engineering data showing that a substantial population totaling 
174,304 in the daytime and some 24,000 at night would receive service 
from the proposed station and that six cities with populations ranging 


from 4,083 to 29,375 would receive primary service from the proposed 


station [R 797]. | 


(d) Engineering data showing that no interference would be caused 


to any existing station [R 798]. 


(e) That the city of Tiffin with a population of 21,478 is of substan- 


tial size and significance and is growing appreciably [R 645]. 


This is indicative of the type of evidence which the Commission 
declined to analyze, and which indicates clearly that the public interest 
would be served by a grant of appellant's application. The only thing 
which the Commission set against this evidence was section 3.28 (d) of its 


rules. 
| 
The Commission in its application of the rule stated: 


"[ I]f such nightime features can appropriately be looked 
to in determining whether a daytime violation should be 
permitted, the Commission would be reluctant! to base a 
daytime waiver solely or principally on nighttime consid- 
erations.” [R 851] 
This is again indicative of the arbitrary approach which the Commission 
has taken in the proceeding. Nothing in the rule itself says that nighttime 
considerations cannot be grounds for a daytime waiver of the rule. [If it 
is in the public interest to do so, the Commission is under a duty to issue 
a license, without regard to whether that public interest is reflected in a 


daytime or a nighttime need for broadcast facilities. 


The ten percent figure which Section 3.28 (d) of the Commission's 
Rules employs, is one which has been arbitrarily selected. The purpose 
which it is designed to accomplish is to discourage inefficient operation 
of radio facilities. Contrary, however, to what the facts might here in- 
dicate, the ten percent rule is not an absolute one, but must give way when 
the public interest will be served thereby. Beaumont Broadcasting Cor- 
poration v. Federal Communications Commission, supra. Here, by its 
refusal to examine the evidence, the Commission did employ the rule as 
an absolute requirement and, as the facts indicate, when an arbitrarily 
drawn rule is applied in an arbitrary and absolute manner, the statutory 


command of licensing in the public interest is defeated. 


Southern Indiana Broadcasters, Inc., 24 FCC 521, 15 Pike & Fischer 
RR 349, offers an example of the appropriate disposition of an application 
involving the waiver of section 3.28(d). There the issue was whether 
there was sufficient need for the first service to Lawrenceville, Illinois 
to warrant a waiver of the rule. The facts showed that 46,117 persons 
(17.1 percent) of the population within the normally protected daytime 
contour of the station would suffer interference. The facts supporting 
waiver of the rule in that case included: (a) the operation would be the 
first local transmission facility in the city of 6,328 persons; (b) the sta- 
tion would be the first in the county; (c) the city would receive its third 
primary service from the proposed station; (d) primary service would 


be rendered to two other cities; (e) primary service would be rendered 


to a large population and area (223,390 persons in an area of 5,383 miles); 


(f) the proposal would comply with the provisions of section 3.24 of the 
Commission's Rules in that it would serve a separate population center 
and the rural area contiguous thereto. The application which was involved 


was for a daytime only operation. 


In the Southern Indiana case a competing application, proposing the 
first local service in Newburgh, Indiana, was denied. Significantly, the 


proposal denied would not have violated the ten percent rule. The 


Commission found that the Lawrenceville proposal would serve a larger 
city, but, on the other hand, the total population to be served by the 
Lawrenceville proposal was much less than that to be served by the other 


applicant. 


Appellant's application and request for waiver of section 3.28 (d) 
compare favorably with the application involved in Southern Indiana. 
Here, Tiffin has no local nighttime service, and the only nighttime serv- 
ices which any of the community receives originate from two large cities 
substantial distances away. Part of Tiffin receives no nighttime service 
whatsoever. This would be only the second daytime facility to operate in 
Tiffin. The proposal would serve a substantial population of 174,304 in 
the daytime and some 24,000 at night. Six cities with populations ranging 
from 4,083 to 29,375 would receive primary service from the proposed 
station. All of these factors indicate the need for waiver of the ten per- 
cent rule, and owing to the size of Tiffin and the fact that appellant here 
proposes a fulltime operation, Southern Indiana affords a quite favorable 


background upon which the Commission should have based its waiver. 


In B. J. Parrish, 30 FCC 490, 21 Pike & Fischer RR 483, the Com- 
mission again on the basis of “unusual circumstances" waived the provi- 
sions of the ten percent rule to allow an existing station to increase its 
nighttime power. In that case, the station would not have served 57.8 per- 
cent of the population within its normally protected nighttime contour, and 
the "unusual circumstances" did not involve, as they do here, bringing a 
first local service to a community. Rather, the record showed that inter- 
ference from a Station in Mexico would cause interference to a station on 
the frequency in question no matter where it was located, and for this 


reason the rule was waived. In short, the Commission decided that it 


could do no better and proceeded to grant the license simply to make use 


of the frequency. 


Similarly, in KDEF Broadcasting Co., 39 FCC 20, 20 Pike & Fischer 
| 


RR 684, the ten percent rule was waived as to an existing station seeking 


a change from daytime to unlimited time operation despite the facts (a) 
that eighty percent of the area within the normally protected nighttime 
contour, and 9.41 percent of the population within the city would not be 
served and (b) the ten percent rule would be violated. 


All of these cases are indicative of the fact that the Commission 
will waive the substance of section 3.28 (d) of its rules upon a factual 
showing which it considers sufficient to justify such action. And in none 


was a greater showing of need for waiver made than in this case. 


One other case should here be discussed. The Commission cited, 
in support of its action in this proceeding, Dodge City Broadcasting Co., 
Inc. , 29 FCC 900, 19 Pike & Fischer RR 615 [R 852]. There the Com- 
mission denied an application for a new station at Liberal, Kansas, to 
operate unlimited time. The proposal involved non-compliance with 
respect to the ten percent rule during daytime hours. Some 17.7 percent 
of the population within the proposed station's normally protected daytime 
contour would have suffered interference. Liberal already had one day- 
time and one unlimited time standard broadcast station, and as the Com- 
mission stated: 

"Perhaps the strongest feature of Dodge's application 
was the proposal to bring to Liberal a first nighttime 
service, but even this has now dissolved with KSCB's 
decision to expand to full time operation." 
Tiffin, unlike Liberal, has no local nighttime facility so the factual situa- 
tion is quite different. The Commission in deciding this proceeding, how- 


ever, characterized the Dodge City case as one wherein the applicant was 


to provide "a first nighttime service," [R 852, n. 3], a statement clearly 


not supported by a reading of that case. The Commission did, in Dodge 
City, gratuitously assert that it would deny the proposal even if there were 
no unlimited time standard broadcast station in Liberal, but it also added 
that questions of the extent of the nighttime operation, coverage of the city 
sought to be served and a possible violation of the multiple ownership rule 


also existed. 
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All of this indicates the arbitrary manner in which the Commission 
conducted this entire proceeding. The applicant was clearly one interested 
in serving the community of Tiffin, Ohio. He is a long time resident of 
that community and the testimony offered by members of the public as to 
the need of a fulltime station were indicative of appellant's awareness of 
a broadcaster's primary duty to the community which he serves. In the 
Commission's Report and Statement of Policy on Programming, FCC 60- 
970, July 29, 1960, 20 Pike & Fischer RR 1901, repeated references are 
made to the duty of the licensee to operate his facility in the public 


interest. In speaking of this duty the report states: 


"( The licensee] is obligated to bring his positive re- 
sponsibility affirmatively to bear upon all who have a 
hand in providing broadcast matter for transmission 
through his facilities so as to assure the discharge of 
his duty to provide acceptable program schedule con- 


sonant with operating in the public interest in his com- 
munity." [Emphasis added 


And, similarly, the report states: | 
| 
"In the fulfillment of his obligation the broadcaster 
should consider the tastes, needs and desires of the 
public he is licensed to serve in developing his, 
programming and should exercise conscientious ef- 
forts not only to ascertain them but also to carry 
them out as well as he reasonably can.’ | 
| 
The Commission had before it in this proceeding the ‘appellant who 
had elicited testimony from members of the public of the community 
which he desired to serve. The evidence clearly indicates that it would 
be in the public interest for appellant to be granted a license. The ap- 
pellant did consider the "tastes, needs and desires" of the community in 
making his application, and yet the Commission itself ignores these 


factors in favor of a rigid application of its rules concerning engineer- 


ing standards. The double standard which was here applied by the Com- 
mission — that the public interest is one thing for the broadcaster and 
another for the Commission — is certainly not in accordance with the 
letter and spirit of Section 397 of the Communications Act. 


THE COMMISSION ERRED IN CONSIDERING THE 

EXISTENCE IN THE COMMUNITY OF A DAYTIME 

STATION 

In an Opinion and Order issued May 29, 1959, the Commission 

refused to allow appellant to participate in the hearing concerning 
Malrite's application for a daytime-only broadcasting facility in Tiffin 
[R288]. At that time appellant argued that action on this daytime ap- 
plication would in effect prejudge appellant's full time application inas- 
much as a waiver of the ten percent rule requested by appellant was 
based largely upon the lack of any local broadcast operation in Tiffin 
[R 250]. 


The Commission decisions have established the proposition that an 
application proposing a first local service in a community the size of 
Tiffin may be granted despite noncompliance with the ten percent rule. 
Southern Indiana Broadcasters, Inc., supra; Huntington-Montauk Broad- 
casting Co., Inc.,'16 Pike & Fischer 1RR173. There is, of course, no 
guarantee that the rule will be waived even where there is no local facility, 
Reilly & Spates, 14 Pike & Fischer RR 985, but if a first local service 
does exist in the city sought to be served, it is practically speaking, most 
difficult to secure a waiver of Section 3.28(d). Northwest Broadcasters, 
Inc., 16 Pike & Fischer RR 61. These cases indicate that once the 
Malrite application was granted, the possibility of appellant receiving a 


grant was greatly reduced. 


At the time 'the Commission refused to allow appellant to participate 
in the proceeding concerning the Malrite proposal, it recited and ap- 
parently relied upon a portion of one of the oppositions filed by Malrite 
to the effect that a grant to Malrite "would not prejudge Sayger's applica- 
tion because Tiffin would still be without a standard broadcast nighttime 


facility." [R289]. However, when the Commission was called upon to 


consider whether it would waive the ten percent rule, it stated: 


"But, even if such nighttime features can appropriately 
be looked to in determining whether a daytime violation 


should be permitted, the Commission would be 

reluctant to base a daytime waiver solely or princi- 

pally on nighttime considerations." [R 851]. 
The inconsistent approaches which the Commission took in the two pro- 
ceedings indicate the arbitrary and capricious manner in which it con- 


ducted this entire proceeding. 


Here the effect of the grant to Malrite was as prejudicial to the 
interests of appellant as would have been a co-channel grant causing 
totally destructive interference. The facts of this case and prior deci- 
sions of the Commission give support to this conclusion. See Dodge 
City, supra. In Ashbacker v. Federal Communications Commission, 326 
U.S. 327, 66 S. Ct. 148, 90 L. Ed. 108, the Court said that "'the practicali- 


ties of the situation" control, and "if the grant of one [application] effec- 


tively precludes the other, the statutory right to hearing which Congress 
has accorded applicants before denial of their applications becomes an 


empty thing." 


The Commission said, in denying appellant's request for consoli- 
dation: 
"(T]he Commission is of the opinion that it is not ire- 
quired to maintain the status quo with respect to, all 


facts which may be relevant to a determination of the 


Sayger application and upon which Sayger relies as 
reasons in support of his request for a waiver of 
Section 3.28[(d)], see Big Sioux Broadcasting Col, 
3 Pike and Fischer RR 1407... ." [R 290]. | 
| 
Even if Ashbacker were construed as not requiring joint considera- 
tion of applications under the facts here presented, the similarity of the 
facts here with those involved in Ashbacker indicate the arbitrary manner 
| 
in which the Commission proceeded with appellant's application. The 
| 
Commission's refusal in 1959 to consolidate the two applications when 
every argument favored consolidation was not only against appellant's 
interests, but it was contrary to the public interest as well in view of the 
comparative scope of the operations of Malrite and appellant and the 


resultant denial of appellant's application. To employ in 1962 the 
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existence of the Malrite operation as a basis of denying appellant's ap- 
plication was arbitrary and unreasonable and contrary to the public 
interest in that it| deprived the community of Tiffin, Ohio of a needed 


broadcast service. 


The whole history of this proceeding indicates the arbitrary and 


capricious manner in which the Commission treated appellant's applica- 


tion. The refusal to consolidate appellant's and Malrite's application, 


setting appellant's application for hearing with fifty-nine other applica- 
tions when only one of them had any relationship with appellant's, the 
Commission's refusal to examine the evidence of the case in favor of a 
mechanical application of its rules all indicate that the Commission's 


decision is arbitrary, capricious and unreasonable, and contrary to law. 


CONCLUSION 


For the foregoing reasons, the Decision of the Federal Communica- 
tions Commission should be reversed and the case remanded to the Com- 


mission for further proceedings in accordance with law. 


Respectfully submitted, 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE | 


This is an appeal filed under Section 402(b) of 
the Communications Act of 1934, as amended, 47 U.S.C. 402(b), 


from a Decision of the Federal Communications Commission of 
| l/ 
February 21, 1962, released February 27, 1962 CR SoU eea = 


1/ The decision also appears aan page 1366 of the ecata: but 
is cited at R, 850 hereafter in this brief as well as in 
appellant's brief. The decision is officially reported at 


32 F.C.C. 493. 


Siders 

denying an application of Sayger Broadcasting Company (Sayger) 
for a construction permit for a new standard broadcast (AM) 
rauio station to operate on 1250 kc, with 1000 watts daytime 
and 500 watts nighttime, at Tiffin, Ohio. 

It is believed that a more complete chronological 
statement of the case, including the facts concerning the 
areas and populations proposed to be served by Sayger, and the 
interference to be expected, will be of assistance to the Court. 

Sayger's application as originally filed on October 
29, 1957 (R. 1-125), was for a Class III station to operate 
daytime only, It was amended on May 20, 1958 to request un- 
limited time operation (R. 154, at 161), Sayger, in recogni- 


tion of the fact that its proposed operation would receive 


daytime interference to more than 10% of the population with- 
y pop 


in its normally ‘protected contour, requested a waiver of the 
so-called "10 percent" rule, Section 3,28(c) of the Commis - 
sion’s Rules and Regulations, 20 F.R. 9041, 9045-6, on the 
ground that the proposed station would provide the first day~ 
time and nighttime facility in Tiffin (R. 206). The rule, 
which now, as amended in respects not reievant here, is Sec-~- 
tion 3.28(d), 47 CFR (1962 Supp.) 3.28(d), provides in pertinent 
part 

Upon showing that a need exists, a Class II, III, 


or IV station may be assigned to a channel available 
for such class, even though interference will be re- 
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ceived within its normally protected contour; Provided: 
* % * (3) the interference received does not affect 
more than 10 percent of the population in the proposed 
station's normally protected primary service area; 
however, in the event that the nighttime interference 
received by a proposed Class II or III station! would 
exceed this amount, then an assignment may be made if 
the proposed station would provide either a standard 
broadcast nighttime facility to a community not having 
such a facility or if 25 percent or more of the night- 
time primary service area of the proposed station is 
without primary nighttime service, * * * 


By order dated August 14, 1959, Sayger's application 


was designated for hearing in a consolidated proceeding with 
i 


several other applicants for broadcast facilities. (R. 375- 


396) Among the issues designated for the consolidated pro- 
ceeding, the issues pertinent to this appeal are the follow- 

2/ 
ing (R. 384): | 


(1) To determine the areas and populations which 
would receive new primary service from each of! the 
instant proposals for a broadcast station and the 
availability of other primary service to such areas 


and populations, 


(3) To determine the nature and extent of the inter- 
ference, if any, that each of the instant proposals 
would cause to and receive from each other and all 
other existing standard broadcast stations, the areas 


2/ The Sayger application and one filed by Milton Maltz and 
Robert G. Wright, d/b as Malrite Broadcasting Company for a 
standard broadcast facility at Norwalk, Ohio, which were 
mutually exclusive, were subsequently severed for considera- 
tion in a separate proceeding, (R. 642.) The Malrite ap- 
plication was denied in the same decision as Sayger's, for 
reasons which have no bearing on this appeal. 


and populations affected thereby, and the 
availability of other primary service to 
the areas and populations involved in the 
interference between the proposals, 

(4) To determine whether the inter- 
ference received from any of the other 
proposals herein and any existing stations 
would affect more than ten percent of the 
population within the normally protected 
primary service area of any one of the 
instant proposals in contravention of 
Section 3.28(c)(3) [3.28(d)(3)] of the 
Commission Rules and, if so, whether cir- 
cumstances exist which would warrant a 
Waiver of said Section. 


% * * 

After hearing on the designated issues, proposed 
findings were filed by Sayger (R. 703-768) and by the Com- 
mission's Broadcast Bureau, which recommended that the Sayger 
application be denied (R. 769-791). Sayger also filed a 
reply (R. 793-795). The Hearing Examiner adopted an Initial 
Decision on June 28, 1961 (R. 796-808), proposing to deny 
the Sayger application for failure to comply with Section 
3.28(c) of the Rules. He concluded that justification for 
a waiver had not been shown, Sayger filed exceptions on 
July 31, 1961 (R. 810-825), and oral argument was held be- 
fore the Commission en banc on December 14, 1961. 

The Commission's decision released on February 27, 


1962 (R. 850-855), affirmed the Examiner and denied Sayger's 


application. The Commission adopted the Examiner's findings 


of fact almost in toto (R. 850). These findings, which are 
not disputed here, were summarized by the Commission as follows 
(R. 851): 


Under its proposed daytime operation, Sayger's 


26 < 


normally-protected 0,5 mv/m contour would encompass 
an area of 2,480 square miles with a population of 
211,378 persons. Due to interference from existing’ 
stations, 17.5% of the population within the fore- 
going contour would not receive service from the 
proposed station, No part of the rural area within 
the whole of Sayger's normally-protected contour -- 
including the proposed interference areas ~~ receives 
daytime primary service from fewer than 11 other 
stations. Tiffin, the city to be served, receives 
such service from no fewer than 5 other stations, 
one of which is located in Tiffin and licensed to 
Malrite. Other cities proposed to be served by 
Sayger are presently served by no fewer than 8 
other stations. At night, Sayger would be limited 
to its 13.5 mv/m contour containing 24,001 persons 
in an area of 117 square miles, the interference 
within its normally-protected (4.0 mv/m) contour 
causing a 67.3% population loss. The rural area 
within Sayger's proposed nighttime service area 
receives primary service from no fewer than 3) other 
Stations. Tiffin, the only urban area to be served 
at night, presently receives 2.0 mv/m service! from 
two stations neither of which provides a signal of 
10 mv/m to Tiffin's business and factory area's. 


As the Examiner had found, the daytime proposal of 
Sayger did not comply with the 10 percent rule (now Section 
3.286(d) of the Rules), since interference from existing sta- 
| 


tions within the area Sayger would normally serve would deprive 


17.5% of that population of Sayger’s service. The Commission 


also concluded that the rule should not be waived, It recog- 


nized that a new primary service would be eeeane to 174,304 
persons daytime and 24,001 persons nighttime (CR. 197, 851), 
that Tiffin would receive a second local daytime service and 

a first local nighttime service (R. 851), and that the business 


and factory areas of Tiffin would receive their first nighttime 


a ee 
3/ 
primary service. It determined, however, that the daytime 


interference was too substantial to be overcome by the night- 


time service gains, stating (R. 851-852): 


The Commission holds daytime proposals to higher 
standards of efficiency than nighttime proposals, 
and exceptions from nighttime violation of Section 
3,28(d)(3) are provided for in specified “first 
local" and "white area” nighttime situations. 

But, even if such nighttime features can appro- 
priately be looked to in determining whether a 
daytime violation should be permitted, the Com- 
mission would be reluctant to base a daytime 
waiver solely or principally on nighttime con- 
siderations. Thus, the daytime proposal itself 
must also possess outstanding features of the 
type relied upon by the Commission in extending 
waiver of the Rule. ¥/ This consideration serves 
Lo distinguish the Southern Indiana case,**/ 

a case principally relied upon by Sayger. There, 
the daytime station proposed was to be the first 
in the community as well as the first in the 
county, and it was also to provide a second pri- 
mary service daytime to 12,378 persons. Here, 
Tiffin already has a daytime station, and no 
portion of Sayger's proposed service area 
presently receives daytime primary service from 
fewer than 3 other stations. As in the Dodge 
City case (footnote *, supra) the daytime showing 
is deficient, failing ever 60 approach that before 
us in Southern Indiana. Accordingly, the waiver 
request must be denied. 


Ci. Dodge City Broadcasting Company, Inc., 29 FCC 
900, 19. RR 615 (1960), where the daytime interference 
was to be 17.7%, and the applicant was to provide a 
first nighttime service to Liberal, Kansas. Because 
there was already a daytime station located in Liberal, 


and because the applicant could show gray-area coverage 


involving only 747 persons, the waiver request was denied. 


=*/Southern Indiana Broadcasters, Inc., 24 FCC 521, 

15 RR 349 (1958). 
3/ The Commission estimated that about 2,148 persons reside in 
this area. The Commission's rules provide that a signal in- 
tensity of 10 my/m is necessary to provide primary service to 
business and factory areas. Section 3.182(f), 47 CFR 3.182(f). 
The two stations which serve Tiffin at night do not provide a 
signal of that intensity to the business and factory areas of 
Tiffin. 
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SUMMARY OF ARGUMENT 
I 


The Commission properly refused to waive Section 3.28(d) 


of its rules. Sayger's proposed station would have received 
interference to more than 17% of the population within its nor- 


mally protected daytime contour, the city to be served already 


had one local daytime station, and the entire area to be served 


daytime had no shortage of services. Because of the problem 

of electrical interference caused by skywave propagation at 
night, greater difficulty has been encountered by the Commi s- 
sion in providing local transmission outlets to communities 

at night than during the day, and allowance is made for this 
problem in Section 3.28(d). Thus, the rule excepts from the 

10 percent standard these nighttime operations which will pro- 
vide a first local nighttime facility to a community or a first 
nighttime primary service to a substantial area. | However, if 
nighttime need were to control requests for waivers of daytime 
violations, the daytime standard could not be maintained, be- 
cause of the many communities without local nighttime service, 
The Commission reasonably determined that it should not con- 
done a substantial departure from the standard of, efficiency 


daytime on the ground that Sayger came within an lexception to 


the nighttime requirement by virtue of proposing ja first local 


nighttime station for Tiffin. 


Il. 


A daytime station is presently in operation at Tiffin 


= 8 = 

on another frequency. The Commission was not precluded from 
considering that fact because jt had denied Sayger's request 

for a consolidated hearing when the application for the other 
station was before the Commission, Sayger's application and 
the other application were not mutually exclusive and no con- 
solidated hearing was required, Furthermore, having failed 


to appeal the denial of consolidation or the grant of the other 


application, Sayger cannot now subject them to collateral attack. 


9 - 
ARGUMENT 
INTRODUCTION 
Since this case concerns only the santaeetd in of Section 
3.28(d) of the Commission's Rules, a brief scene of the history 
of this rule, and the considerations underlying its adoption, 
will be given here as background to the argument of the case. 


Section 3.28(d) was incorporated into the rules (as Sec- 
tion 3.28(c)) after a formal rule-making proceeding in 1954, 
See Report and Order of August 4, 1954, In the Matter of Amend- 


ment of Section 1 of the Standards of Good Engineering Practice 


Concerning Standard Broadcast Stations, 10 Pike & 'Fischer, R.R. 
4/ 


1595. The Commission stated in the Report and Order of August 
4, 1954, in explaining the considerations which are basic to 
the rule (10 Pike & Fischer, R.R, at 1597) 


‘ : : ; : z : [ease 
A brief discussion of basic aliocation considera- 
tions is desirable to an understanding of the problems 
| 


4/ Prior to this amendment, Section 3,28(a) nad provided that. 
"The individual assignments of stations to channels which may 
cause interference to other United States stations only shall 
be made in accordance wizh the standards of good engineering 
practice prescribed and pubiished from cvime to time by the Com- 
mission for the respective c’asses of stations involved." 47 
CFR (1953 ed.) 3.28(a). The Standards of Good Engineering 
Practice, which were intended to be ilexible, Beaumont Broad- 
casting Corp. v. Federal Communications Commission, 91 U.S. 
App. D.C. lil, 115-116, 202 F. 2d 306, 310, contained the 10 
percent rule in paragraph 9, 47 CFR p. 172 (1953), At that 
time the standard was 10 percent of the population in the 
actual primary service area (the interference-free area) 
as contrasted with the present standard of interference 
received affecting more than 10 percent “of the population 
in the proposed station's normally protected primary service 
area" (the total normaily protected area). 

| 


One 


here involved. Whenever two or more radio 
stations operate simultaneously on the same 

or closely adjacent frequency, each will 
interfere to some extent with the reception 

of the other. Depending upon many factors 

but principally upon the distance between 

the stations, the powers radiated and the 

time of operation, the interference may be 

so slight as to be undetectable or may be 

so severe aS virtually to destroy the entire 
service areas of all the stations, The 
fundamental judgment which must be made by 

the Commission in formulating the rules govern- 
ing station assignments is the determination 

of the point at which on an over-all basis the 
resulting interference may become so severe 

as to outweigh the advantages to be gained by 
assigning additional stations to the available 
frequencies, Basic engineering rules govern- 
ing the assignment of stations are, in essence, 
a means for achieving an optimum balance be- 
tween excessive interference and too restricted 
use of available frequencies. 


The ten percent requirement, said the Commission, was 
made "chiefly so as to insure an efficient utilization of avail- 


, 


able frequencies. For if the sole criterion were only ‘no 
interference to existarg stations,’ a grant might be made 
which represented a markedly inefficient operation and which 
might preclude some future assignment of a much hy efficient 
nature.” (10 Pike & Fischer, R.R. at 1597-1598.) The rule 


applies to interference received both during the day and during 


5/ The Commission pointed out that the 10 percent requirement 
also has the effect of protecting the service of existing 
stations against degradation, since adding substantial numbers 
of stations to any channel has an effect even though objec- 
Lionable interference is not caused. (10 Pike & Fischer, R.R. 
1598, n. 2.) 
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the night (10 Pike & Fischer, R.R. at 1599), However, a great- 


er leeway is given for nighttime operations than for daytime 
| 
ones, Since there are no exceptions to the daytime requirement, 


F : : ‘ cal . : 
whereas the rule permits a nighttime operation which will receive 


interference of more than 10% if the station will be the first 
| 


standard broadcast nighttime station in the community or if 
| 
25 percent or more of the nighttime primary service area of 


the proposed station is without nighttime primary service. 
| 
ve . . : : | . 
The engineering considerations underlying these exceptions were 


discussed in a Report and Order released by the Commission in 
6/ 
a different proceeding on September 22, 1959 as follows: 


A second fundamental principleis that involwed 
particuiariy in the present proceeding -- the 
difference between nighttime and daytime propa- 
gation conditions with respect to the standard 
broadcast frequencies, This is a phenomenon 
familiar to all radio listeners, resulting from 
reflections of skywave signais at night from 
the ionized tayer in the upper atmosphere known 
as the ionosphere. Ali AM stations radiate bioth 
skywave and groundwave signals, at all hours, 
but during the middle daytime hours these sky- 
wave cadiations are not reflected in any sub~- 
stantiai quantity, and during this portion of 
the day both skywave service and skywave inter- 
ference are, in general, negligible, But during 
nighttime hours the skywWave -adiazions are re- 
flected f-om the 10nosphere, thereby creating 
the possibility of one Station's rendering ser- 
vice, via skywave, at a much greater distancle 
than it can through its groundwave signal, anid 
at the same time vastly complicating the inter- 
ference problem because of the stili greater | 
distance over which these skywave signals | 


6/7 Daytime Skywave, 27 F.C.C. 587, 588-589, 
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may cause interference to the signals of stations 
on the same and closely adjacent frequencies. Be- 
cause of the difference between daytime and night- 
time propagation conditions, it has been necessary 
to evolve different allocation structures for day- 
time and nighttime broadcasting in the AM band, 
with many more stations operating during the day 
than at night. 


Since skywave Signals are a potential source of des- 
tructive interference over such a large area, greater diffi- 
culty has been encountered in providing locally originated 
service in the standard eee t band to communities at night 
than during the pate ee In Section 3.28, allowance was made 
for this nighttime problem, therefore, by permitting night- 


time deviation from the 10% requirement in certain circumstances, 


Thus, although the Commission had originally proposed to ex- 


cept from the 10 percent requirement applications which would 


bring a first local service daytime or nighttime (see 10 Pike 
& Fischer, R.R. at 1595), it changed this exception when it 
adopted the final tangvage of wne cule to make it apply only 

to nighttime operation (10 Pike & Fische-:, R.R, at 1599). And, 
in a Memorandum Opinion and Order released November 1, 1954, 
the Commission denied a petition for reconsideration which 
urged that deviation from the 10 percent population criterion 
should also be provided for daytime operation, stating (10 Pike 
& Fischer, R.R. 1600a, at 1600d ) 


Such a provision was intentionally omitted by 


———$—$———— 


\ded Hours for Daytime Operation, 25 F.C.C. 
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the Commission in codifying the permissible devia- 
tions from the rule. The exceptions adopted as 
part of the rule are limited to those which, for 
the reasons which we gave in the Report and Order, 
we believe are required in the public interest. 

In our view, no such exceptions are warranted! for 
daytime interference in excess of ten percent} 

and petitioner has submitted no facts or Support— 
ing arguments which would alter our opinion. 


The Commission also pointed out in 1954 when it in- 


serted the 10 percent requirement in the Rules and. Regula- 
tions that the new provision was not merely a guide, but a 
"fixed, certain rule," and that petitions for waivers of 
the requirements of the rule would be given favorable con- 
sideration “only in unusual circumstances in which it is 
clearly demonstrated that the public interest requires such 


8/ 
exceptional action." 


I. THE COMMISSION PROPERLY CONCLUDED THAT SAYGER 
AD NOT SHOWN CAUSE FOR A WAIVER OF SECTION 


HAD NOT SHOWN CAUSE FOR A WALER oe 


3.28(d) | 
As pointed out in the Introduction, the Commission 
recognized when it adopted Section 3.28(d) (then Section 
3.28(c)) that waiver of the rule might be warranted in some 
instances where the applicant's proposal did not | comply with 
the rule. It also stated that, as with other ruLess a waiver 
would be granted only in exceptional eecasetaneen) The Com- 


mission determined here, after a full adjudicatory hearing, 


| 
that it should not waive Sayger's substantial failure to 


Pl eS ee 
8/ 10 Pike G& Fischer, R.R. at 1600. 
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comply with the rule. That determination is a matter "com- 


mitted factually to the discretion of the Commission," as to 


which the Commission has wide latitude of judgment. Guinan 


v. Federal Communications Commission, 111 U. S. App. D.C. 371, 
375, 297 F. 2d 782, 786. No abuse of that discretion has been 
shown. 


Sayger's first contention -- that the Commission ignored 
ai 
relevant facts (Br. 7-11) -- is rendered unavailable by a read- 


ing of the Commission's decision, The five matters listed by 
Sayger as having been ignored by the Commission (Br. 10-11), 
were specifically mentioned in the decision, and were considered 
as factors urged by Sayger in support of a waiver. These were 


(1) the need for a first local nighttime outlet, mentioned in 
10/ 
Par. 4 (R. 851); (2) evidence that Tiffin receives only two 


nighttime primary services, from Toledo and Detroit, and that 


9/ Of course, the Commission was not required, as Sayger sug- 
gests (Br. 8), to "analyze the evidence." It was required to 
set forth adequate findings of fact. See Johnston Broadcasting 
Co. v. Federal Communications Commission, 85 U.S. App. D.C. 
40,175 F. 2d 351. 


10/ While Sayger contends (Br. 8-10) that the Commission com- 
mitted error in presuming Tiffin's need for a local outlet at 
night, and in not making specific findings as to local events 
which could have been broadcast only by a local nighttime sta- 
tion, it is clear that no prejudicial error has been shown 

in this regard. Exceptions 3 and 4 filed by Sayger (R. 811- 
812) were to the failure of the Examiner to find that specific 
events had taken place atnight in Tiffin, and the failure to 
refer to the testimony of 22 witnesses as to the need for a 
fulltime station, But the Examiner had admitted the evidence, 


(cont'd. ) 
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part of the city receives no primary service, mentioned in Par, 

3 and 4 (R. 851), and Par. 7 of the Examiner's Initial Decision 
CR. ayeyoae (3) the population to be served by Sayger's proposed 
station, mentioned in Par, 3 and 4 (R. 851), and in Par. 2 and 4 
of the Initial Decision (R. 797-798); (4) data showing that no 
interference would be caused to any existing station, mentioned 
in Par. 4 (R. 851); and (5) that the city of Tiffin has a popula- 
tion of 21,478, is of substantial size and is growing, mentioned 
in Par. 1 of the Initial Decision (R. 796), and the Commission's 
ruling on Exceptions 1 and 2 (R. 854). 


Sayger's quarrel is actually not with the Commission's 


findings, but rather with the Commission's judgment based on 
| 


the findings. In challenging the form of the findings (Br. 7- 


11), Sayger evinces only a desire to “control the exact form 
| 

or content of { the Commission's] decision,” something this 

10/ cont'd. | 

and he referred to the fact that Sayger proposed |to bring 

Tiffin its first local nighttime service (R. 805, 806). 

When the Commission denied the exceptions on the/ground that, 

"The need for a first service Can be presumed," (R. 854), 

it did not treat Sayger's case unfairiy, particularly since 

it "granted in substance” (R. 854), Sayger‘s Exceptions 1 

and 2, which related to Tiffin’s growing size and importance 

(R. 811). Cf, Radio Cincinnati, Inc. Vv. Federal /Communica- 

tions Commission, 85 U.S. App. D.C. 292, 295, 177 F. 2d 92, 

95; The Price Broadcasters Inc, v. Federal Communications 

Commission, 111 U. S. App. D. C. 179, 295 F. 2d 166, The 

entire purpose of the assumption is the recognition that 

local affairs can be adequately presented only ae a local 

station; recitation of the evidence would not have strengthen- 


ed Sayger‘’s position. 


1l/ The Examiner's findings were essentially adopted by the 
Commission, although they were not restated (R. 850). 
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Court has said a party may not do, Scripps-Howard Radio,Inc. 


v. Federal Communications Commission, 89 U.S. App. D.C. 13, 


16, 189 F. 2d 677, 680, cert. den, 342 U.S. 830. In challenging 
the Commission's judgment (Br, 12-15), Sayger fails to show 
an absence of a rational relationship between the findings and 


the conclusions. Johnston Broadcasting Co. v. Federal Com- 
munications Commission, 85 U.S. App. D.C. 40, 175 F. 2d 351. 


Thus, Sayger's further contention (Br. 12-15) that 
the rule was arbitrarily applied to it, is lacking in sub- 
stance, The daytime interference which the Sayger proposal 
would have received amounted to 17.5% of the population with~ 
jn its normally protected contour, This was a substantial 
deviation from the 10 percent permitted by the rule. The 
Commission fully considered the factors urged by Sayger as 
warranting a waiver (R, 851), particular'y the facts that 
Sayger would bring Tiffin ics Tirst lozai nighttime facility 
and would bring the business and factory districts of the 
sity their first nighttime primary service, but concluded 
that these benefits did not warrant a waiver. This conclu~ 
sion waS Weil within the range oi the Commission’s permissible 
discretion, 

As the Commission pointed out (R. 85:), daytime propos~ 


ais are held to a higher standard of efficiency than nighttime 


ra hy Ge 


12/ 
proposals, and Section 3,28(d) contains liberal exceptions 


for nighttime interference of more than 10 percent which do 
not apply daytime, The greater liberality for nighttime pro- 


posais is the result of the comparative scarcity of nighttime 
| 


facilities and service due to the serious interference effects 


of nighttime skywave signals (see p. 12, Supra). Stations may 
| 


12/ Thus, Class III stations such as Sayger applied for are 
protected to their 0.5 mv/m contour during the day, but only 
to the 4.0 mv/m contour at night. Rules and Regulations, 
Section 3,182(a)(3), 47 CFR 3,182(a)(3). This means that a 
smaller area and population are expected to be rendered pri- 
mary service at night. Even so, Sayger’s proposed operation 
at night would have been limited by interference to its 13.5 
mv/m contour, losing 67.3% of the population within the nor- 


mally protected 4,0 mv/m contour (R. 851). | 
| 

A concise explanation of the concept of a normally pro- 
tected contour (in that case 0.1 mv/m) is contained in the 
dissenting opinion in WJR v. Federal Communications Commission, 
84 U.S. App. D.C. 1, 19-20, 174 F. 2d 226, 244-5, reversed 
Federal Communications Commission v. WJR, 337 U.S; 265: 
"This concept of normal protection in the daytime'is clear. 
The circumference of the protected area is a contour line, 
which is fixed by measurement of the strength of the radio 
waves from the particular station, That strength, or in- 
tensity, is measured in terms of microvolts (millionths of 
a volt) or millivolts (tnousandths of a volt) per meter, 
abbreviated as uv/m and mv/m, respectively, The wave which 
is measured is the groundwave, which follows the a of 
the earth and extends greater or less distances depending 
upon the nature of the earth, its topography, and| such ob- 
stacles as noise and steel structures. Generally! speaking, 
the greater the distance from the station, the less the 
strength of the station signal. The ‘100 uv/m groundwave 
contour’ named in the Commission‘s Standards, is the 
imaginary line which connects all points at which) the ground- 
wave of the station is of 100 microvolts per meter [0.1 
millivolts] strength. The area within the irregular circum- 
ference is the normally protected area." (Matter| in brackets 


added, ) 


eee: ee 

be assigned fairly close together daytime with normally pro- 
tected areas out to the 0.5 mv/m contour, If protection were 
afforded to the same field intensity contour at might, only a 
few stations could be oes If daytime separations were 
utilized, however, nighttime service areas would be strangled 
by the limitations from skywave signals of other stations, The 
nighttime protection to the 4 mv/m contour afforded Class III 
stations such as proposed by Sayger,is a balancing between having 
the greatest number of stations and the most efficient use of 
the frequencies, 

The same considerations applied in permitting the night- 
time exceptions to the 10 percent rule, and in rejecting similar 
exceptions for daytime operations. Sayger's nighttime proposal, 
although quite inefficient, came within the exception to Sec~ 
tion 3.28(d) because it would be the first local station in 
Tiffin at night. But the Commission concluded that it should 
not permit a substantial deviation from the rule daytime solely 
because of the nighttime service gains which were sufficient 
to bring Sayger into compliance with the rule nighttime, For, 
not only does the rule contain no exception for a first local 
daytime facility, but Sayger would not have brought Tiffin its 

ixst local daytime station, (R, 851-852), 


[In reaching its decision, the Commission properly consi- 


a SS SS 
13/ It may be noted here that only Class I stations have their 
skywave Signals protected against objectionable interfecence. 


=e O).= 
dered the facts that daytime every part of the rural area pro- 


posed to be served by Sayger receives at least eleven primary 


services, that Tiffin receives five primary services (one from 


the existing Tiffin station), and that the other cities pro- 
posed to be served receive at least three primary aves 
(R. 851). It also properly noted that at night Sayger would 
have a 67.3 percent population loss within its normally pro- 
tected contour (due to interference which would be received), 
that itsrural service area receives at least three primary 


services, and that Tiffin (the only urban area to He served 


at night) receives two primary services, except for its business 


and factory areas (R. 851). 


The result here was forecast by the Commission s deci- 


sion in 1960 in The Dodge City Broadcasting Company, Inc., 29 


| 
F.C.C. 900. That case is almost on all fours with this one. 


The Dodge application was for a Class IIl station,| fulltime 
14/ 
| — 
in Liberal, Kansas, which then had one fulltime station. 
| 


The Dodge proposal would have received 17.7 percent interference 


| 
daytime, The existing fulltime station in Liberali had gone 


from daytime only operation to full time operation during the 


hearing. The Commission denied the Dodge application, stating 


(29 F.C.C. at 902): 


| 

‘ 

We have considered with care the factors 
| 


i l 

14/ A recent grant to another applicant for another daytime 
only station in Liberal was disregarded by the Commission. 
See 29 F.C.C. at 902. 
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relied upon by the applicant and fail to find 
jn them sufficient justification for so gross 

a departure from the rule. Perhaps the strong- 
est feature of Dodge's application was the pro- 
posal to’ bring to Liberal a first nighttime 
service, but even this has now dissolved with 
KSCB's decision to expand to full-time operation, 
Irrespective of the latter consideration, how- 
ever, the applicant's nighttime proposal would 
have to be adjudged insufficient to compensate 
for the deficiencies in the daytime proposal 

in the face of the degree of departure from the 
rule and the degree of existing daytime service 
to the areas involved. 


In other cases also, the Commissiom has emphasized the 
importance of adhering to its daytime requirements for effici- 
ent frequency utilization. See Louis Adelman, 28 F.C.C. 432, 
affirmed sub. nom,, Guinan v. Federal Communications Commis-~ 


sion, 111 U. 'S. App. D.C, 371, 297 F, 2d 782; Lawrence A, Reilly, 


24 F.C.C. 257, 265; Huntington-Montauk Broadcasting Co, Inc., 
1s/ 
25 F.C.C. 1309, 1323. 


15/ Southern tndiana Broadeas 24 F.C.C. 521, as the 
Commission vointed out (R. ‘ no. 'o the contrary. A 
daytime waiver was granted there because the proposed station 
would be the firs: station in the city and county, and would 
bring a second primary service to over 12,300 persons. Nor 
do B, J. Parrish, 30 F.C.C. 490, or KDE? Broadcasting Co., 

30 F.C.C. 635 (Sayger Br. 13-14), both or which concerned 
nighttime interference problems, help Sayger'’s case. In 
Parrish, it was found that no better use of the frequency 
could be made, because of interference from a Mexican sta~ 
tion, In KDEF, the interference was to 10.14 percent of the 
population within the normally protected contour; the Commis~— 
sion estimated the amount by which the permitted 10 percent 
would be exceeded to represent 191 persons, and it considered 
this de minimis. Sayger’s figure (Br. i4) of 80 percent of 
che area is not the relevant consideration of the rule. 


FOL 


Sayger is insisting upon the right to make inefficient 


daytime use of the frequency essentially on the arpane that 


its nighttime proposal comes within the exceptions to the 10 


percent rule afforded for inefficient nighttime operations. 


No other substantial cause for a waiver was shown., The Com- 
| 


mission reasonably held that compliance with the nighttime 

requirements of the rule did not justify a serious failure 

to comply with the daytime requirements, Guinan v. Federal 
Communications Commission, 111 U. S. App. D.C. 371, 297 F. 

2d 782. ! 


II. THE COMMISSION PROPERLY TOOK INTO deus pean: 
TION THE EXISTENCE OF A DAYTIME STATION IN 


TIFFIN 


Sayger also contends (Br. 16-18) that the sanirean 


erred in denying Sayger's requested waiver of Section 3.28(d 


when it took account of the existence in Tiffin of a daytime 


) 


only standard broadcast station owned by Nalrite Broadcasting 


Company (Malrite). Sayger's argument on this point is that 
the Commission prejudiced a possible grant to Sayger when it 


made the grant to Malrite at a time when the Sayger applica- 


tion was pending, Sayger likens this situation to the case 


where two applications are mutually exclusive and a grant to 


one without a consolidated hearing has been held to consti- 


tute a denial of a hearing to the other applicant. See 


—— 


Ashbacker Radio Corp. V. Federal Communications Commission, 


326 


= 99) < 

U. S. 327. Sayger'’s argument comes too late for consideration, 
long after the grant to Malrite, and constitutes an attempt 

to stretch Ashbacker beyond its holding. 

When the Commission was asked by Sayger to consolidate 
the Sayger and Malrite applications, which were for different 
frequencies in Tiffin, ,it denied the request on the ground that 
it was "not required to maintain the status quo with respect 
to all facts which may be relevant to a determination of the 


Sayger application and upon which Sayger relies as reasons in 


support of his request for a waiver of Section 3.28(c) * * “ 
16/ 
(R. 290). 


This holding was clearly correct, since the two applica-~ 
tions were not mutualiy exclusive, as were those in Ashbacker, 
and Sayger was not entitled to comparative consideration merely 
because it would have less justification for cequesting a waiver 
of the 10 peccent rule if Titfin aiready nada daytime station. 
See Mansfield Journal Co. f fai i i ommission, 
84 U.S. App. D.C. 341, 173 F. 


House v. Federal Communications Commission, 


i6/ While the Commission in its order denying consolidation 
recited the contention of Malrite tnat 4 grant to Malrite in 
Tiffin would nov prejudice Sayger’s application, the Commis- 
sion did not give this as a season for denying Sayger's request 
(R. 289). 


T/ 


98 F, 2d 303. 


This was not a case like Northwest Airlines v. Civil 
Aeronautics Board, 90 U.S. App. D.C. 158, 194 F. 2d 339, where 
mutual exclusivity in the Ashbacker sense might arise from a 
controlling situation (insufficient economic support to sus- 
tain both applicants) which would require a choice between 
the applicants, The grant to Malrite did not foreclose Sayger 
in the same way. Sayger's frequency remained available and 


| 
the grant to Malrite was only one of several factors, most of 


| 

which involved the service to be rendered by Sayger itself, 
| 
| 


which would bear on the likelihood that Sayger could secure a 
waiver of the rules and a grant of its application, Some pos 


sible adverse effect is not the equivalent of mutual exclusivity, 


and did not require that the Sayger and Malrite applications 


be considered on a consolidated basis or at the same time, 
See Federal Communications Commission U.S. 265, 
13 


267-272, 


17/ Sayger's pevition for a consolidated hearing was based in 
large part upen the a4sSumption tat Malcite’s application for 
a station in Tiffin ais9® requiced a waiver of the}10 percent 
rule. (R. 252-256), However, the Commission subsequently 
found that Mairite’s application would receive interference 
to only 9.58% of the population within its normally protected 
contour. Malrite Broadcasting Co., 27 F.C.C. 213{ at “21.5% 

It is not entirely clear whether Sayger would consider the 
two applications mutually exclusive if it were clear that 
only one required a waiver of the rule. 
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In any event, Sayger cannot now raise the alleged 
error, for it ‘did not seek judicial review of the Commission's 
refusal to consolidate the two applications, or of the grant 
of the Malrite application. Assuming the correctness of Sayger's 
present contention that the Malrite application and its appli- 
cation should have been heard together under the Ashbacker doc~ 
trine, Sayger should have sought judicial review when consoli- 
dation was denied or, at the latest, when the Malrite applica- 
tion was granted in 1959. See Northwest Airlines v. Civil Aero- 
nautics Board, 90 U.S. App. D. C. 158, 194 F. 2d 339; Seaboard 
& Western Airlines v. Civil Aeronautics Board, 86 U.S. App. D.C. 


ogee Be ese 


9, 181 F. 2d 777; United Air Lines v. Civil Aeronautics Board, 
97 U.S. App. D.C. 42, 45, 228 F. 2d 13, 16 (referring to the 
reviewability of a final order as to which a party seeking con- 


solidation “has a substantial interest.") Sayger's failure to 


seek review at an earlier stage precludes it from now collater- 


ally challenging the correctness of che Malrite grant, or the 
effect of that grant upon its application, Tomah-Mauston Broad~ 
casting Co,, Inc. v. Federal Communications Commission, Case 

No. 16,678, decided July 12, 1962 by this Court, decision not 
yet reported, Seatrain Lines v. Pennsylvania R, Co., 207 F. 2d 
255, 259 (C.A. 3). 


Finally, of course, jt would not serve the public in-~ 


terest to require the Commission to ignore the existence of the 


ey 
Malrite station in Tiffin if, as the Commission believes, the 
presence of that station is a relevant public interest factor. 
Sayger permitted the Malrite grant to be made without seeking 
judicial review, and should not now be permitted to subordinate 


| 
the public's interest to its interest in securing a grant upon 


the basis of a state of facts which does not exist. 
| 
CONCLUSION 


eee — 


For the foregoing reasons, the Commission's decision 
! 


should be affirmed. 
| 


Respectfully submitted, 


Max D. Paglin, 
General Counsel 


Daniel R. Ohlbaum, 
Assistant General Couns 


Herman I. Branse, 
Counsel. 
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HERMAN E. SAYGER, tr/as 

SAYGER BROADCASTING COMPANY, | 
Appellant, 

v. | 
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REPLY BRIEF FOR APPELLANT 


ARGUMENT 


I. THE COMMISSION ERRED IN REFUSING TO GRANT 
APPELLANT'S APPLICATION FOR AN UNLIMITED 
TIME BROADCAST STATION. 
Appellant's opening brief demonstrated that the Commission, in 
its Opinion and Order from which this appeal is taken, arbitrarily and 
capriciously applied section 3. 28(d) of its rules and regulations without 


sufficiently examining the evidence which had been propounded in 
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support of waiver of the rule (appellant's br. 7-11), The Commission, 


in answer to this contention, asserts generally that relevant factors 


were not ignored (appellee's br. 14-15), and also alleges that it was 


not required to analyze the evidence (appellee's br. 14, fn. 9). Itis 
apparently the Commission's view that it need not analyze the evidence 
but only must make adequate findings of fact. 


It is difficult to see how a factual finding can be "adequate" if the 
evidence from which findings are made is never "analyzed." This is 
not, as the Commission argues, a matter merely of the form which a 
Commission Order should take; on the contrary, it is a matter of sub- 
stance. In the instant proceeding, the crucial question which the Com- 
mission had to determine was whether, given a violation of its ten 
percent rule, there were sufficient reasons to justify a waiver of that 
provision. The principal arguments which appellant put forth in sup- 
port of waiver were founded upon the lack of a local nighttime broad- 
cast service in Tiffin, Ohio. Rather than examine the evidence pre- 
sented as to the local need, the Commission, in ruling upon appellant's 
exceptions to the hearing examiner's initial decision, chose instead to 
"presume" a need for a first local nighttime service. Contrary to 
what the Commission's brief would indicate, the Commission did, in 
fact, ignore relevant considerations by virtue of this "presumptive" 


approach. 


The argument that this presumption was not prejudicial to appel- 
lant is without merit. When the Commission promulgated the ten per- 


cent rule as it is'now substantially constituted, it recognized that there 


The Commission's approach in this respect is somewhat paradoxical. In 
support of its contention that it did, in fact, examine the relevant factors in this 
proceeding, it cites that portion of its Order which recites the various argu- 
ments put forth by 'the appellant. It thus argues that, because of the recital, 
these factors were given due consideration in assisting the Commission to its 
conclusion. Yet, in another context it argues that a similar recital in an earlier 
order had no effect on the Order involved. See appellee's brief at page 22, foot- 
note 16, where appellee argues that it did not rely in 1959 on the recital of a 
position taken by an adverse party at the time appellant sought consolidation 
with such party. 
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might arise exceptional situations which would justify a waiver of the 


rule. In the Matter of Amendment of Section 1 of the Standar ds of Good 
Engineering Practice Concerning Standard Broadcast Stations, 10 Pike 
& Fischer R.R. 1595 at 1600. And, Commission decisions which have 
followed the adoption of the rule do not indicate a total reluctance on 

the part of the Commission to grant waivers. See, e€.g., Southern Indi- 
ana Broadcasters, Inc., 24 F.C.C. 521, 15 Pike & Fischer R.R. 349; 

B. J. Parrish, 30 F.C.C. 490, 21 Pike & Fischer R.R. 349; KDEF Broad- 
casting Co., 30 F.C.C. 490, 20 Pike & Fischer R.R. 684. These cases, 
and the very fact that waivers will be granted in appropriate situations, 
lend support to appellant's argument that the Commission may not 
merely presume a crucial factor. Community needs vary too greatly 
from town to town, depending upon size, location, culture, industry, 
population characteristics, program sources, and the like, to allow 
generalized presumptions to control the result. In the words of the 
Commission, "particular areas of interest and types of appropriate 
service, may, of course, differ from community to community, and from 
time to time." Report and Statement of Policy Re: Commission En Banc 


Programming Inquiry, 20 Pike & Fischer R.R. 1901 at 1913. 


Irrespective of the practical failings of the approach which the 


Commission has herein elected to pursue, this Court has defined for the 
Commission the direction which it must take: 
In administering the law, the Commission must consider 
each case upon its individual grounds. The permit should 
be granted if it meets the statutory criterion of public 
convenience, interest or necessity, if not, it should!be 
denied. | 

| 


Courier Post Pub. Co. v. Federal Communications Commission, 70 U.S. 
App. D.C. 80, 104 F.2d 213.7 | 


ek SS ee 
= In support of its t was not required to analyze the evidence, the 
Commission cites Jo g Company V. Federal Communications 
Commission, 85 U.S. 1. The Johnston’ case, however, 
does not lend support to rt itself, in that case, 
stated that it had examine: i i determine if sup- 
port could be found for the ision. xamine the 
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The Commission errs when it states (appellee's br.21) that appel- 
lant's request for waiver of the ten percent rule was founded entirely 
upon nighttime considerations. The Commission's Order with which we 
are herein concerned, recognized that Tiffin, Ohio, was a community of 
growing size and importance. Even though Tiffin had a 1960 population 
of 21,478, it has only one local broadcast facility and it operates only 
during the daytime. At the hearing, there was put forth an abundance of 
evidence indicating that Tiffin was a community in which there occurred 
many activities of substantial local interest. It is difficult to see how 
such a community is given adequate opportunity for local expression 
when only one broadcast facility is available, and that facility is shown 
to be incapable of carrying programming for local expression. The 
fact that Tiffin and the surrounding area in which the proposed station 
would operate receive other broadcast signals, should be given no weight 
in light of announced Commission policies which are herein relevant, 


and in view of the fact that none of the stations is located near Tiffin. 


The Commission has long considered that one of the most impor- 
tant duties of the broadcaster is to serve as an outlet for local expres- 


sion. See, Report and Statement of Policy Re: Commission En Banc 


Programming Inquiry, 20 Pike & Fischer R.R. 1901. If, as can reason- 
ably be assumed, existing stations are substantially fulfilling their local 
functions, it follows that they cannot provide service of local interest to 
Tiffin. And, apparently, in light of the fact that "radio now has become 
an intensely local service, and the stations that set the pace and return 
the highest profits are the stations most closely identified with their 
communities," address by Newton N. Minow, National Association of 
Broadcasters in Chicago, April 3, 1962, it is in the private (as well as 
public) interest for a broadcaster to fulfill local needs, which increases 
the validity of such an assumption. 

“2 (continued from preceding page) 

evidence to find if there is a rational connection between the findings and conclu- 


sions, it seems clear that the fact-finding body itself must examine that same 
evidence in order to make its findings. 
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In addition, the Commission's rules provide that stations shall be 


licensed "to serve primarily a particular city, town, political sub- 
division, or community.'’ Section 3.30(a), Federal Communications 
Commission Rules and Regulations. The ten percent rule is derived 
from Section 307(b) of the Communications Act of 1934, as amended, 
47 U.S.C. 307(b), which requires the Commission to make a fair, effi- 
cient, and equitable distribution of licenses. Even under this provision 


the Commission 
. . . has consistently licensed stations with the end objec- 
tive of either providing new or additional programming 
service to a community, area or state, or of providing a 
new or additional "outlet" for broadcasting from a com- 
munity, area or State. Implicit in the former alternative 
is increased radio reception; implicit in the latter alter- 
native is increased radio transmission and, in this con- 
nection, appropriate attention to local live programming 
required. | 


Report and Statement of Policy Re: Commission En Banc Programming 
Inquiry, 20 Pike & Fischer R.R. 1901 at 1910. 


| 
The ten percent criterion which was set against the local need 
here is not demanding of the respect and weight which the Commission 


| 
herein accorded it. Appellee’s brief contains a detailed analysis of the 


history of the ten percent rule. It also discusses at length the fact that 
the Commission has considered, and does consider, the rule to be some- 


what inflexible and in many situations as absolutely disqualifying an 
applicant. It is significant to note, however, in order to complete this 
history of the rule, that the Commission, in 1960, amended section 3.28 
of its rules to permit existing Class IV stations to increase power ir- 
respective of the fact that such increases might result in interference 
to more than ten percent of the population within an applicant station's 


normally protected contour. In the Matter of Amendment of Part 3 of 


Inthe Matera ores 


the Commission's Rules and Regulations, 20 Pike & Fischer R.R. 1661. 
In short, the 1960 amendment, when adopted, authorized 987 deviations 


from the ten percent rule, assuming that an increase in power for each 
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Class IV station would have resulted in violations under the provision 
prior to amendment. In fact, the Commission recited the fact that a 
majority of the stations which would benefit from the amendment could 
not have been granted increased power under the old ‘provision, so 
waivers were essential. 20 Pike & Fischer R.R. at 1662. This factor 
greatly reduces the significance of the case which appellee has put forth 
in support of its thesis as to the importance of the ten percent rule 
insofar as it assures that the public interest will be served, and also 
greatly reduces the significance which the rule should be given in any 


particular case. 


The Commission, in its failure to examine evidence concerning 
the local needs of Tiffin, Ohio, and the ability of appellant to fill those 
needs, not only failed to give support to its programming policies, but 
acted arbitrarily and contrary to law. If the Commission wishes to 
pursue a policy of absolute disqualification for failure to comply with the 
requirement of the ten percent rule, that should be made clear. Here, 
on the basis of the Commission's announced policy of granting waivers 
in certain situations, appellant came forth with a substantial showing of 
public need and in the process, incidentally, expended considerable 
amounts of money in presenting evidence on hearing, only to find that 
the Commission did not choose to examine such evidence, but instead 


arbitrarily and capriciously applied its engineering rules. 


Il. THE COMMISSION ERRED IN CONSIDERING THE 
EXISTENCE IN THE COMMUNITY OF A DAYTIME 
STATION 
In his initial brief, appellant contended that the Commission erred 
in failing to consider, in its Order from which this appeal is taken, the 
existence of a Station in Tiffin after the Commission had denied appel- 
lant’s request for consolidated consideration with the application of the 


existing licensee. The Commission's brief seeks to answer this conten- 


tion by first asserting that the two applications were not mutually exclu- 


sive so that consolidation was not required and, second, by asserting 
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that assuming, arguendo, that the two applications were mutually exclu- 
sive, appellant is estopped to here put forth the error because no appeal 
was taken from the order denying consolidation (appellee's br. 21-25). 


In his initial brief, appellant indicated that, on the basis of Com- 
mission decisions, the grant of the Malrite application seriously reduced 
the possibility that appellant also would be licensed to serve Tiffin. See, 
appellant's brief at page 16, citing, Southern Indiana Broadcasters, Inc., 
supra; Huntington- Montauk Broadcasting Co., Inc., 16 Pike & Fischer 
R.R. 173; Northwest Broadcasters, Inc., 16 Pike & Fischer R.R. 61. 

The Supreme Court in Ashbacker v. Federal Communications Commis- 
sion, 326 U.S. 327, 77 S.Ct. 148, 90 L. Ed. 108, determined that "the 
practicalities of the situation" control and "if the grant of one [applica- 
tion] effectively precludes the other [application], the statutory right to 
hearing which Congress has accorded applicants before denial of their 
applications becomes an empty thing."' Here, appellant learned in the 
Commission's decision of 1962 that the 1959 grant of the Malrite appli- 
cation did, in fact, effectively preclude a grant of appellant's application. 
The Order from which the appeal has been taken is indicative of this 
fact, but, irrespective of the assistance gained through hindsight, the 
Commission decisions above cited were sufficient to forecast the result 
which followed herein. Appellant raised the very issue in/1959, and 
argued that consolidation was required on the basis of the Ashbacker 
decision. And the Commission denied the request for consolidation in 
1959. 


Appellant contends now, as it did in 1959, that it was entitled to 


consolidation. The cases cited by appellee in support of its contention 
that appellant was not entitled to a comparative consideration are not 
at all controlling. Mansfield Journal Co. v. Federal Communications 
Commission, 84 U.S. App. D.C. 341, 173 F.2d 646, dealt with a situation 
where it was found that a grant of the application with which consolida- 
tion was requested "did not in the slightest diminish appellant's chance 


of success." Pittsburgh Radio Supply House v. Federal Communications 


Commission, 69 U.S. App. D.C. 22, 98 F.2d 303, concerned a request 
for a facility which entailed a violation of a Commission rule which 
apparently would not be waived, inasmuch as the court said that in order 
to secure a grant the appellant in that case would have had to have the 
rule involved changed. For that reason the court held consolidation was 
not necessary, but it also said that if the application had been for a 
lawful grant and if it were shown that prior consideration of the other 


"seriously prejudiced" the appellant's, the case would likely have been 


different. The latter dicta from the Pittsburgh case, in fact, lends sup- 


port to appellant's contention that the Commission erred in failing to 


consolidate his application with that of the existing station in Tiffin. 


The second contention of appellee, that even assuming that con- 
solidation should have been granted, appellant is estopped to assert this 
argument at this time because an appeal should have earlier been taken, 
is without merit. |The cases cited in support of that position deal with 
the question of whether or not the court had jurisdiction to hear the 
appeal, that is, whether the administrative orders from which appeals 
were sought were interlocutory or final to a sufficient extent that appeal 
was proper. That entails an entirely different proposition from what the 
Commission is here supporting — that because an appeal was not taken, 


a particular argument is no longer valid. 


On the other hand, there were substantial reasons why an appeal 
should not have been taken at the time consolidated consideration was 
denied. First, in spite of the fact that appellant argued that a failure to 
consolidate would seriously prejudice his application, the Commission 
recited and we think relied upon the argument put forth by Malrite that 
a grant to the latter "would not prejudice Sayger's application because 
Tiffin would still be without a standard broadcast nighttime facility.” 
There is no reason why an appeal should have been taken when the Com- 
mission gave assurances that the danger which was feared by appellant 
would not come about. Second, if the Commission had later granted 
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appellant's application the error which had been committed would have 


been rendered moot and the Court called upon needlessly to consider 


an appeal. 


The further contention of appellee that, even though consolidation 
should have been granted and failure to consolidate may now be pre- 


sented, inasmuch as the Commission believes that it would not be in 


the public interest to ignore the existing Tiffin station this cures the 
Commission's past errors. Such a position cannot be supported. 

There is a close relationship between the private interest and the public 
interest and, when an individual's rights before an administrative agency 
are deprived and errors committed, it is not merely the private interest 
which suffers injury. The public has a significant interest |in being in- 


sured that an individual's rights are protected before an administrative 


agency; if one individual can be shortchanged in his rights, each indi- 
vidual can. This is aside from the fact, of course, that a grant of the 
application herein involved, in spite of the existence of another Tiffin 
station, would serve the public interest, convenience and necessity. 
CONCLUSION | 
| 
For the foregoing reasons, and for reasons set out in the initial 
brief of appellant, the Decision of the Federal Communications Commis- 
sion should be reversed and the case remanded to the Commission for 
further proceedings in accordance with law. | 
Respectfully submitted, 
ANDREW G. HALEY | 
MICHAEL H. BADER 
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